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TSA Tax Agent Program
 
Your flexible and affordable 
pathway to Tax Agent registration. 

Tax & Super Australia (TSA) has partnered 
with Applied Education (RTO 52240) to 
provide you with the tools and resources you 
need to become a registered Tax Agent and 
comply with the Tax Practitioners Board. 

What you will 
receive: 

12 months Associate 
Membership of 
Tax & Super Australia 

Online reference manuals•
• Outlook journal

• 2 helpline calls

• Membership Certificate

• Postnominals

• Member discount on all
products and services

• Members only portal

• 2 networking opportunities

• 2 free webinars of your
choice from the list of those
on offer 

+ 
Tax Agent Program 

5 modules in Australian 
Taxation Law and 
Commercial Law 

• 

•	 5 textbooks (print or 
digital) 

• Study online at you own
pace

investment 

$3,495 

taxandsuperaustralia.com.au/taxagentprogram# 

https://www.taxandsuperaustralia.com.au/TSA/Products_and_Services/TSA-Tax-Agent-Program.aspx
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Tax Wrap #192 

Interview by Ross G
re

en
w

o
o
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Top 3 newsroom
art

ic
le

s 

The ATO’s Peter Holt — Assistant 
Commissioner for the ATO’s
	

Black Economy Program — spoke
	
to Steve Burnham about actions
	
being taken to tackle the black
	
economy, the noticeable trends
	
being uncovered by these actions,
	
and what the future holds.
	

“
Targeted audits from the ATO will 

include mobile strike teams. 
These are groups of ATO officers 

who actually physically go to 
businesses in a particular location. 
What we’ve found is that a lack of 
visibility of ATO enforcement does 

not result in the sort of preventative 
measure that we’re aiming for. 

”
Peter Holt 

Assistant Commissioner for
	
the ATO’s Black Economy Program.
	

Finance commentator
 
Ross Greenwood interviewed TSA’s
 
tax counsel John Jeffreys for his 
Money News Show. They discussed 
TSA’s 100-year anniversary, 

and also wether Australia’s tax 
system was equitable. 

Ross Greenwood: 
“Not when Facebook, say,
 

can for example in Australia, 

have $600m worth of income,
 

have virtually no expenses,
 
but through royalties and/or
 

intellectual property grants back
 
to its parents, can ship most of
 

that money off shore and only pay 
$12m in company tax here.” 

John Jeffreys: 
“That’s right, but the laws are 
already strong enough to stop 
that. We don’t need stronger 

laws. What we need is an 
administration that really goes 
after these companies… that 
needs to be well-resourced to 
be able to enforce these laws.” 

Listen to the podcast
 
from 23 May 2019 here.
 

https://omny.fm/shows/money-
news-with-ross-greenwood
 

Most read articles for
	
May and June 2019...
	

1. Main residence CGT exemption 
when there is no “residence” 
“There is a concession that

can allow a taxpayer to treat a
property as their “main residence”
 

even though it does not yet
 
have a habitable dwelling.”
 

2. Adjusted taxable income:
An explainer in case a client asks
 

“Important considerations,
 
such as the levels of private health
 

insurance rebate are affected 
by ATI, and retaining eligibility for 
certain offsets and concessions is 
important for many taxpayers.” 

3. EOFY last-minute tax planning 
tactics for individuals 

“It’s worth remembering
proper tax planning is more

than just sourcing bigger 
and better deductions.” 

For daily news,
 
visit TSA’s newsroom
 

taxandsupernewsroom.com.au
 

Connect with us online! 

@TaxandSuperAU 

TaxandSuperAU 

Tax & Super Australia 
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A new look for a new era. 
Celebrating our 100–year anniversary with 
a fresh look while retaining deep insights and 
technical expertise. 

By John Jeffreys, Editor and TSA Tax Counsel 

Welcome to this first issue of 
Tax & Super Australia Outlook magazine! 
To celebrate our 100-year anniversary 
and to enter this new era by continuing 
to deliver relevant tax and super 
information and insights efficiently 
to members, we’ve combined 
The Taxpayer and The Contributor into 
this single, bigger magazine. 

Outlook will come out every 
two months, and if there’s a big story 
that needs covering in between issues, 
then we’ll email it to you through the 
member e-newsletter. 

As well as our usual tax and super 
coverage, including practical Q&As and 
new member profiles, Outlook features 
some new sections, such as 
an “Explainer” and “Opinion” column. 

So, what’s inside this issue? With 
the federal election decided and the 
Coalition back in power, we detail the 
Coalition’s agenda and what particular 
issues tax agents must now focus on. 

In the tax space, we breakdown some 
of the ongoing complexity around 
“specific entitlement” and the streaming 
rules for trust income, including capital 
gains and franked dividends. 

News that the instant asset write-off 
has been increased and expanded was 
welcomed by small and medium sized 
businesses. Josh McMullen details start 
dates, thresholds and eligibility that 
should be considered when accessing 
this tax break. 

Do any of your small business clients 
have a CGT asset whose main use is to 
derive rent? Kirk Wilson explains the rule 
that prevents these assets from being an 
active asset for the purpose of the small 
business CGT concessions. 

Meanwhile, in the superannuation 
arena, Gabriela Rusu covers the new 
work test exemption and answers some 
common questions about the rules. 
She also provides the rundown on PAYG 
obligations and capped defined benefit 
income streams. 

Still on super, we highlight the new laws 
that remove the three-month period 
that allowed company directors to avoid 
personal liability for SG debt. 

We hope you enjoy reading this first 
issue of Outlook. We’ve refreshed 
the design into a more modern but easy-
to-read format. Be sure to get in touch 
with any feedback, or tax or super topics 
that you’d like to see covered: 
outlook@taxandsuperaustralia.com.au 

Did you 
know? 

The ATO is 

expected to visit 

around 10,000 


small businesses
 
in the 2019 -20 


financial year in 

a wide-ranging 


crackdown on black
 
economy activities.
 

THE TAX & SUPER AUSTRALIA
 
OUTLOOK MAGAZINE IS
 

BROUGHT TO YOU BY
 
Taxpayers Australia Ltd 


T/A Tax & Super Australia
 
13/303 Collins Street 


Melbourne 3000
 
03 8851 4555
 

PRODUCTION EDITOR 
Laura McGeoch 

EDITOR 
John Jeffreys 

EDITORIAL TEAM 
Steve Burnham 

GUEST CONTRIBUTORS 
Rhondalynn Korolak
 

Christine Lau
 
Josh McMullen 

Gabriela Rusu
 

Kirk Wilson
 

GRAPHIC DESIGN 
& TYPESETTING 

Leonnie Gleeson 
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TSA NEWS 

A message from our CEO 
This year, Tax & Super Australia reached a 
significant and unique milestone for a member 
association — our 100th birthday. 

Dear Valued Member, 

In May 2019, Tax & Super Australia 
celebrated its 100th anniversary. The 
centenary was the opportunity to 
celebrate Tax & Super Australia’s journey 
over the past one hundred years, its 
achievements and the reaffirmation of its 
position as one of Australia’s oldest and 
authoritative professional organisations. 

Our humble beginnings date back to 
May 1919, approximately six months 
after the cessation of World War I, 
when a group of businessmen decided 
to form an association in Melbourne, 
then Australia’s capital city and the 
home of the Federal Government. The 

association was created to primarily 
hold the Commonwealth Government 
to its word for repealing its “temporary 
taxes” including a temporary income 
tax that were being imposed on the 
Australian citizens to fund the World 
War I initiatives. Notwithstanding the 
Commonwealth Government’s backflip 
over this issue, the association came 
into being. 

Initially named as “The Taxpayers’ and 
Property Owners’ Association of Victoria” 
the association’s purpose later shifted 
to becoming the voice for ordinary 
taxpayers. The association’s catchcry 
was to explain complex tax law in plain 
English so that ordinary taxpayers could 

understand their rights and obligations 
concerning all federal and state taxes. 
The organisation to this day prides itself 
on its expertise and the ability to explain 
complex tax and superannuation laws in 
plain English. 

From the 1940s to the 1990s the 
association progressively grew in 
popularity under the leadership of Eric 
Risstrom AM. With its extensive and 
expert knowledge of the Income Tax law 
and its interpretation, its opinion was 
sought by the press, politicians and the 
general public alike. 

The introduction of the “self
assessment” system of tax in 1986 later 
bolstered by a vast body of binding 

Celebrating 100 years: From taxpayer 1919 2019 to
advocacy to a leading professional organisation. 

C
N

N

B L

Association established 9 

in Collins Street by January 1992 Superannuation 
Melbourne businessmen The Taxpayers Australia Pty Ltd 
who believed in a simple Association founded to focus 

and fairer tax system relocated to Kew East on superannuation 

May 1919 
The Taxpayers 

March 1998 

December 1996 
The Taxpayers Research 
Foundation established 
to research public policy 

issues and legislation 

August 1999 
Restructure to form a 

single national body as 
Taxpayers Australia Inc 

1919 & 1920 
First editions of 

The Tax Summary 
& The Taxpayer 
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TSA NEWS 

tax rulings in 1992, established the 
importance of the tax practitioners’ role 
in the society. With significant changes to 
the role played by tax practitioners, the 
association, in addition to representing 
the interests of ordinary taxpayers, 
became the voice of tax practitioners 
nation-wide and came to be known as 
Taxpayers Australia Inc. 

In 2014 the association formed a 
national body and so Taxpayers Australia 
Limited, a Company Limited by Guarantee 
was incorporated. This transformation 

was largely driven by the need for the 
association to operate nationally and 
realise the various benefits from being a 
corporate identity and the protection this 
structure provided for its members. 

In 2016, Taxpayers Australia Ltd was 
rebranded to reposition its brand in the 
marketplace, reinvigorate its image and 
develop a corporate identity. 

Today, Tax & Super Australia is a leading 
professional organisation standing 
the test of time, with its unwavering 
mission of being the voice of tax and 
superannuation professionals. It 
continues to educate and empower 
today’s professionals so they can thrive 
tomorrow. 

Continuous changes, such as shifting 
demographics, increased government 
regulations, digital disruption and 
increased competition are occurring in 
the taxation and superannuation industry 
impacting the accounting profession. In 
order to be prepared for facing these 
challenges, our strategic intent is to 

proactively shape the profession of the 
future. To this end, our commitment is 
towards developing opportunities for 
our members that add value to their 
businesses, their clients and the general 
communities in which they live and work. 

Rest assured we will be relentless 
in continuously improving and 
strengthening our range of products and 
services offering with the aim of guiding 
and empowering our members so that 
they are successful in their profession. 

I take this opportunity to thank all 
our members and supporters for their 
continued support and patronage. 

With Warm Regards, 

Moti Kshirsagar 
CEO, Tax & Super Australia 

November 2012 
TAI Practitioners
 
& Advisers Ltd
 

created as a
 
professional
 

representative body
 
for tax agents
 

July 2014 
Taxpayers Australia Inc
 

restructured to
 
Taxpayers Australia Ltd,
 

a company limited by
 
guarantee, a national body
 

incorporated in Victoria
 

100 
Celebrating 

2019 

years 
Our latest achievements and focus 

• Tax Agent Program 
• Updated, engaging 

and interactive newsroom 
• New magazine with updated 

format and more articles 
• Online community 

New logo, • Focus on securing long 
new brand term strategic partnerships 

June 2016 

May 2013 
TAI Practitioners & Advisers 

Ltd established: A Recognised 
Tax Agents Association 

(RTAA) under auspices of the 
Tax Practitioners Board 

May 2018 
Returned to 

Collins Street, 
Melbourne 
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TAX

Understanding streaming 
rules for trust income. 
The tax rules for the “streaming” of capital gains 
and franked dividends derived by trusts 
to “specified” beneficiaries have been in 
place for several years, yet many tax 
agents still find these rules confusing. 

By Kirk Wilson and John Jeffreys 

These streaming rules were introduced 
following the decision in Bamford v FCT Example (2010) HCA 10 and a report by the Board 
of Taxation. In the Bamford case, the 
High Court confirmed the 
“proportionate” approach to assessing 
the taxable income of a trust. 

However, the decision left some 
confusion over whether classes of income 
could be streamed to beneficiaries. 

In the upshot, the income tax law was 
amended to provide for the “streaming” 
of capital gains and franked dividend 
income (only) of a trust to “specifically 
entitled” beneficiaries – subject to 
satisfying a range of conditions. 

The purpose of this article is to 
generally explain how these streaming 
rules work, by reference to an example 
involving a capital gain derived by a 
trust.  The example will demonstrate 
that unexpected tax outcomes can be 
experienced if the concept of specific 
entitlement is not understood properly. 

The XYZ trust derives the following 
income in the 2018 19 income year: 

•	 Net rental income of $40,000; 

•	 A capital gain of $120,000 from 
shares that have been held for 
more than 12 months. 

•	 In addition, the trust has a carried 
forward capital loss of $30,000. 

The trustee determines under the 
rules in the Trust Deed that the trust’s 
distributable (trust law) income is 
$85,000.  This is equal to the net 
income or taxable income of the trust. 
This is made up of net rent of 
$40,000, a capital gain of $45,000 

(after applying capital losses and the 
50% CGT discount). 

The trust deed allows the trustee 
to distribute different categories of 
trust income to different beneficiaries. 

The trust has two resident 
beneficiaries, Cathy and Robert. On 30 
June 2019, the trustee makes a written 
resolution to distribute the trust 
income as follows: 

•	 Cathy – all the capital gain of 
$45,000 (as Cathy also has unused 
personal capital losses of $40,000). 

•	 Robert – the remaining 
distributable income. 

8 | Outlook 



 

  

 
 
 

 
 

 

 
  

  

  
 

  

  
 

  
 

 

 

  
  

 

 

 
 

 
 

  
  

  
  

  

 

 
 
  
 

  
  

 

  
 

 
 
 

  
  

  

    
  

   
 

 
 

 
 

   
 

  
 

 
 

       

 

 
 

 
 

 
 
 

 
 

  
 

 
 

 
 

 
 

 
 
 

 
 
 

 
 

  
  

TAX 

DETERMINING THE THE FORMULA 
DISTRIBUTABLE INCOME Now, here’s the hard part.  What follows is a “formularisation” of the law in 

In this article the “distributable subdivision 115-C ITAA 1997.  This law relates to the streaming of capital gains. 
income” refers to the trust law income as After the formula will be an explanation of how it operates in relation to the facts 
determined by the trustee for the year of in our example. 
income. In this example, the trustee has 
used a tax equalisation clause in the trust 
deed to equate the distributable income 
to the net or taxable income of the trust. 

The amount of the capital gain included in a beneficiary’s assessable income = 

Amount of the Amount of the capital gain 
Capital gain remaining 1, 2 or 4 capital gain to which to which no beneficiary is specifically 
after applying capital (see below the beneficiary is + entitled x the beneficiary’s “adjusted 
losses, CGT discount X X for the specifically entitled Division 6 percentage” 
and small business explanation) 

CGT concessions 

The following discusses each of the items. 

CAPITAL GAIN REMAINING 
The first part of the formula is the 

capital gain remaining after applying 
capital losses and any reductions of 
the capital gain due to discounts. In our 
example, this amount is $45,000. 

AMOUNT TO WHICH 
THE BENEFICIARY IS 
SPECIFICALLY ENTITLED 

The concept of “specific entitlement” 
to a capital gain or a franked dividend 
of a trust is defined in s 115-228 and 
s 207-58 of the ITAA 1997, respectively. 

In relation to capital gains, s 115-228 
provides: 
A beneficiary of a trust estate is 
specifically entitled to an amount of a 
capital gain made by the trust estate 
in an income year equal to the amount 
calculated under the following formula: 

Capital gain  X Share of net financial benefit 

Net financial benefit 

where: 

“net financial benefit” means an 
amount equal to the financial benefit 
that is referable to the capital gain (after 

Amount of the capital gain 

any application by the trustee of losses, 
to the extent that the application is 
consistent with the application of 
capital losses against the capital gain in 
accordance with the method statement 
in subsection 102-5(1)). 
“share of net financial benefit” 

means an amount equal to the 
financial benefit that, in accordance 
with the terms of the trust: 

(a) the beneficiary has received, 
or can be reasonably expected 
to receive; and 

(b) is referable to the capital gain 
(after application by the trustee of 
any losses, to the extent that the 
application is consistent with the 
application of capital losses against 
the capital gain in accordance 
with the method statement in 
subsection 102-5(1)); and 

(c) is recorded, in its character as 
referable to the capital gain, in the 
accounts or records of the trust 
no later than 2 months after the 
end of the income year. 

So, in this example, Cathy’s “specific 
entitlement” to the capital gain is as follows: 

$120,000 X $45,000  =   $60,000 

$90,000 

The “net financial benefit”, in broad 
terms, is the amount of money made 
from the capital gain less accumulated 
trust losses where those trust losses 
have been applied to the monetary 
gain in the same manner as capital (tax) 
losses are applied to a (tax) capital gain. 
Accordingly, the “net financial benefit” 
is $90,000, being the capital gain of 
$120,000 less the capital losses 
of $30,000. 

Cathy is, according to the distribution 
minute, receiving all of the taxable capital 
gains because the trustee is using a 
tax equalisation clause to compute the 
distributable income of the trust. This is 
only $45,000, due to the 50% discount 
and the application of the capital losses. 
Accordingly, without any further action 
by the trustee, Cathy can only be made 
specifically entitled to $60,000 of the 
capital gains. This is because Cathy will 
only receive, or be reasonably expected 
to be able to receive, $45,000 of the 
$90,000 “net financial benefit”. This will 
produce an unexpected tax outcome 
in relation to the distributions to the 
two beneficiaries (see over page). 

9 | Outlook 



 

 
  

 
 

 
 
 

 
 
 

 
  
 

 

 
 

 

  

  

 
 

 
 

 
 

 

 
 

  
  

 

 
 
 

  
  

  
 

  
 
  

  

  

 
 

 
 

  
 

 
 

 
 

  
 

 
 

 
 

 
 

 
 

 

 

  

TAX

AMOUNT TO WHICH THE 
BENEFICIARY IS NOT 
SPECIFICALLY ENTITLED 

The result of Cathy only being 
specifically entitled to half of the capital 
gain is that there will be $60,000 of the 
capital gain to which no beneficiary is 
specifically entitled. For the purposes 
of the above formula, this amount is 
allocated between the beneficiaries 
according to their “adjusted Division 
6 percentage”. Broadly, this is the 
percentage of the distributable 
income to which a beneficiary is 
presently entitled without regard to 
capital gains or franked distributions. 

As Cathy is only entitled to capital 
gains, her adjusted Division 6 percentage 
is 0%. This also means that Robert’s 
adjusted Division 6 percentage is 100%. 

AMOUNT OF THE 
CAPITAL GAIN 

The amount of the capital gain 
is $120,000. 

60,000 + 0 
45,000 X 

120,000 

MULTIPLICATION BY 1, 2 OR 4 
If the capital gain, in the hands of the 

trustee, is a discount capital gain, the 
result must be doubled in the assessable 
income of the beneficiary. If the capital 
gain in the trust is reduced by the 50% 
small business reduction, the result 
must be doubled in the assessable 
income of the beneficiary. If the capital 
gain has been reduced by both the 
discount and the 50% small business 
reduction, the result must be quadrupled 
in the beneficiary’s tax return. 

If neither the discount nor the 50% 
small business concessions reduction 
applies, the amount is not altered. 

Following the application of capital 
losses in the beneficiary’s tax return, 
the discount and small business CGT 
concessions can be applied to the 
beneficiary. 

FORMULA RESULT 
In this scenario, the result of the 

formula is: 

X 2 =     45,000 

As such, $45,000 is the amount that is 
included in Cathy’s assessable income 
as a capital gain. Cathy will apply her 
unused capital losses of $40,000 to 
reduce the capital gain to $5,000. 
The 50% discount will be applied to 
this amount, resulting in Cathy being 
assessed on a capital gain of $2,500. 

It is unlikely that this is the tax result 
that the trustee desired. The trustee 
wanted Cathy to be assessed on all of 
the capital gain derived by the trust. 
This is not the result. 

ROBERT’S TAX IMPLICATIONS 
Surprisingly, Robert will be assessed on 

part of the capital gain even though the 
trustee has not wanted to distribute any 
of the capital gains to him. This relates 
to the part of the capital gain to which 
no beneficiary is presently entitled in 
the above formula. When the formula 
is computed for Robert (not shown), 
he will also be assessed on a $45,000 
capital gain. In addition to this, he will 
be assessed on the $40,000 of net 
rental income. 

WHAT THE TRUSTEE 
PROBABLY EXPECTED 

When signing the distribution minute, 
the trustee probably expected that Cathy 
would be assessed on the capital gain 
100% and Robert not be assessed on any 

10 | Outlook 



 

 
 

  

  
  

 
  

  
 

  
 
 

 

 
 

 
 

 
 

 
 

 
 

 
  

  

   

  
 

 
  
  

  

  
 

 
 

 

  
 

  

  
  

  
 

 

  

 
 
 

 
 

 
 

 
  

 
 

 
 

 
 

  
 
  

 
 

 
 

   
  

   
  

  
 

 
 

  

  
 

 

 
 

 
 
 

 
 
 
 

 
  
  
 

 
 
 

TAX 

of the capital gain. This has not occurred 
due to the way the specifically entitled 
capital gain is calculated. 

DISTRIBUTING TO CATHY 
ALL OF THE CAPITAL GAIN 

If the trustee wanted to ensure 
that Cathy was assessed on all of the 
capital gain, the trustee would need to 
ensure that Cathy received, or could 
be reasonably expected to receive, 
$90,000. That is, the trustee would need 
to ensure that Cathy would receive all 
of the financial benefit that is referable 
to the capital gain, after the application 
of $30,000 capital losses to the capital 
gain of $120,000. 

In order to do this, the trustee would 
need to make a capital distribution of 
$45,000 in addition to the distributable 
income allocation, which contained the 
other $45,000 of assessable income. 

WRONG DISTRIBUTION MINUTES 
From the above, it can be seen 

how easy it is to draw up incorrect 
distributions minutes of a trust where 
it has made a capital gain. If you are 
drafting trust distributions for a trust 
that has a capital gain and you don’t 
understand the concept of specific 
entitlement, the chances are good 
you are making mistakes. 

OTHER COMMENTS 
Other things to note about this 

specific entitlement rule are as follows: 

•	 Specific entitlement also applies 
to franked distributions. 

•	 The concept of “reasonably expected 
to receive” refers to the beneficiary’s 
“expectation of a future distribution 
referable to the capital gain”, and 
not to the likelihood of the capital 
gain itself arising to the trust 
(see TD 2012/11). 

•	 A beneficiary cannot be entitled to any 
part of a “notional” capital gain made 
by a trust (eg a capital gain arising 
from the “market value substitution 
rules” for cost base and capital 
proceeds). 

•	 The trustee can choose to make itself 
“specifically entitled” to all or part of 
the capital gain of a trust under 
s 115-230 (see below). 

•	 Importantly, the “specific entitlement” 
must be recorded in the accounts 
or records of the trust no more than 
2 months after the end of the income 
year (see below). 

PROCEDURAL REQUIREMENT – 
TRUST MINUTES 

The streaming rules in relation to 
capital gains require the amount of a 
capital gain that a beneficiary is made 
specifically entitled to be “recorded, in its 
character as referable to the capital gain, 
in the accounts or records of the trust 
no later than 2 months after the end of 
the income year.” In the case of a franked 
dividend, this period is “by the end of 
the income year”. 

This requirement is complicated – at 
least in relation to capital gains – by the 
fact that trust distribution resolutions 
generally need to be completed and 
documented by 30 June in most cases. 
Furthermore, the statement in the 
Explanatory Memorandum to the Bill 
that enacted the law (at para 2.63) said 
that “a record merely for tax purposes 
is not sufficient”. 

However, para 2.64 of the EM to the 
Bill states that the following resolutions 
or trust entitlements would satisfy the 
requirement of being recorded in its 
character as referable to the amount: 

•	 Under the trust deed, a beneficiary 
is entitled to all of the capital gains 
of the trust. 

•	 The trustee resolves to distribute 
all of the dividends of the trust 
to a beneficiary. 

•	 Under a trust deed that includes 
capital gains as income (either by 
default or because the trustee 
exercises a power to re-characterise 
the amount as income), a beneficiary 
is entitled to all of the profits made 
on or derived from an asset. 

•	 Under a trust deed that does not 
include capital gains as income, the 
trustee resolves to advance capital 
representing profits from the sale of a 
property equally to the beneficiaries. 

However, this “recording” requirement 
would not be met where it is only 
recorded that a beneficiary is entitled to 
unspecified amounts or “shares” of trust 
income (eg “the balance” of trust income). 
This is because this will be insufficient 
to create a “specific entitlement” as the 
entitlements have not been recorded in 
“their character as referable” to a capital 
gain or franked distribution. 

CONCLUSION 
The concept of “specific entitlement” 

and how such amounts flow through 
to a beneficiary and related issues is 
one of the most complicated aspects 
of the Australian taxation law. Many 
tax agents do not have a firm grasp of 
this topic, and it’s an area that’s worth 
studying in depth. n 
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Providing services across the globe: 
Subject to GST or not? 
It’s fairly easy and common for Australian residents to provide marketing 
services to different parts of the world. Working out if these services are 
subject to GST isn’t always as straightforward. 

By Josh McMullen 

FACTS 
An overseas online software The Australian contractor is not 

supplier company enters into a written involved in concluding the contracts in 
agreement with an Australian-based Australia. They do not collect payments 
resident person (hereafter referred to as from customers. Instead, the Australian 
“the Australian contractor”) to provide customer makes these payments directly 
marketing for its software. The Australian to the overseas supplier. Nor does the 
contractor gathers leads for the software Australian contractor participate in 
supplier, however contracts to acquire the installation of the software. 
the software are made directly between Answering the question of whether 
the Australian user of the software (the the marketing services the contractor 
customer) and the non-resident supplier. provides attract GST touches on a 

number of wider GST issues that may 
be relevant to tax professionals’ work. 
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TAX 

CONNECTION 
Under Section 9-5 of the GST Act, 

for a supply to attract GST it must, 
among other things, be “connected with 
the indirect tax zone.” For the purpose 
of this article, the indirect tax zone will 
be referred to as Australia. A supply 
of marketing (or any other) services is 
connected with Australia if any of the 
following applies: 

•	 the thing (service) is done in Australia 

•	 the seller makes the supply through an 
enterprise they carry on in Australia 
(for tax periods starting before 
1 October 2016, this requirement was 
instead dependent on a stricter test 
of whether the enterprise was being 
carried on through a permanent 
establishment in Australia) 

•	 the sale is of a right or option to 
purchase something that would 
be connected with Australia, or 

•	 the purchaser is an Australian 
consumer (for tax periods starting 
on or after 1 July 2017). 

Turning to the facts of our case, 
services are taken to be “done” in the 
place they are performed. Accordingly, 
if the marketing efforts/services (e.g. 
efforts to gather leads, preparation of 
marketing material etc.) was “done” in 
Australia, the supply is connected with 
Australia. This is the case even where, 
for example, the marketing material 
was then sent overseas (see GST Ruling 
GSTR 2000/31) to prospects. 

As outlined, even where the services 
were not done in Australia, where a 
supply is made through an enterprise 
the supplier carries on in Australia, it will 
be ‘connected with Australia’. This will 
be the case where it is carried on by one 
or more individuals who are in Australia, 
and either: 

•	 the enterprise is carried on through 
a fixed place in Australia, or 

•	 it has been carried on through one 
or more places in Australia – not 
necessarily fixed places – for more 
than 183-days in a 12-month period, or 

•	 the entity intends to carry on the 
enterprise through one or more 
places in Australia for more than 
183-days in a 12-month period. 

This is much less strict than the 
permanent establishment test that 
applied for tax periods starting before 
1 October 2016, and therefore greatly 
increases the prospect that a supply of 
services by an Australian-based person 
will be connected with Australia. 
The former ‘permanent establishment’ 
test required that there be a “place 
at or through which a person carried 
on a business” including a factory, 
office, farm, market etc. There must 
have been a degree of permanence 
in place or time. As a rule of thumb, the 
Commissioner generally required that 
this be continuously the case for six 
months or more. 

GST-FREE? 
Despite being “connected with 

Australia”, under Section 9-5 of the 
GST Act a supply will still not be taxable 
where it is GST-free. Section 38-190 
deals with the export of things other 
than goods or real property (such as 
services). Additionally, 38-190 contains 
a table setting out the categories of 
supply that are GST-free. The five items 
listed include: 

•	 supplies connected with goods or real 
property outside Australia (Item 1) 

•	 supplies to foreign residents (Item 2) 

•	 supplies to be used or enjoyed outside 
Australia (Item 3) 

•	 supplies of certain rights (Item 4), and 

•	 repairing goods in transit (Item 5). 

Item 2 is relevant to our scenario of 
a supply of marketing services to an 
overseas foreign resident company. 
This item provides that a supply of a 
thing (other than goods or real property) 
made to a non-resident is GST-free if 
it is a supply that is made to that non
resident who is not in Australia when 
the thing supplied is done, and: 

(a)	 the supply is neither work physically 
performed on goods situated in 
Australia when the work is done, nor 
a supply connected with real property 
in Australia, or 

(b)	 the non-resident acquires the thing 
in carrying on the non-resident’s 
enterprise, but is not registered or 
required to be registered for GST. 

Only one of the above paragraphs 
in Item 2 needs to be satisfied. 

PRE-CONDITION OF ITEM 2 – 
NON-RESIDENT NOT IN AUSTRALIA 

An overseas non-resident company or 
partnership is in Australia if it (1) carries 
on business here through a place of 
business on its own or through an agent 
(2) the place of business has a fixed and 
definite place in Australia and (3) the 
business has continued for a sufficiently 
substantial period of time. 

Registration of a company with the 
Australian Securities and Investments 
Commission (ASIC) is also a strong 
indicator that the company is in Australia. 

Turning to our case, the overseas 
company does not have a fixed place 
of business in Australia. Further, it 
could not be said that the Australian 
contractor providing marketing services 
was an agent of the overseas company. 
Agency indicators are not present, for 
example, the Australian contractor has 
no authority to enter into legal relations 
on behalf of the overseas company. 
Quite the opposite, in fact. The Australian 
contractor has no involvement with 
the contract to acquire the software. 
This contract is exclusively between the 
Australian customer and the non-resident 
software supplier. Therefore, that the 
Australian marketing contractor may have 
had a fixed place of business 
in Australia is irrelevant because there 
is no agency relationship in play. 

If on the other hand the non-resident 
supplier was an individual, they would 
only be deemed to be in Australia if they 
are physically located here. 

13 | Outlook 



 

 
 

 
 

 

   
 
 
 

   
 

 
 

 
  

  
 

  
 

 
 
 

 
 

 
 
 

 
 

 
 
 

 
 

 
 

  
 

 

  
 

 

  
 

 

 
 

 
 

 
 

 
 

 
 

 

 
 

 
 

 

  

   
 
 

  
 

 
 

 

 
 

 
 

 
 

 
 

 
 

 
  

  
 

 

 
 

 
 

 
 

 
 
 

 
 

 
 

  
 

TA X 

PARAGRAPHS A AND B 
The next step is to consider the 

aforementioned paragraphs in Item 2. 
As stated, only one of the two following 
paragraphs then need to be met for the 
supply to be GST-free: 

(a)	 The supply is neither work physically 
performed on goods situated in 
Australia when the work is done, 
nor a supply connected with real 
property in Australia. 

OR 

(b)	 The non-resident acquires the thing 
in carrying on the non-resident’s 
enterprise, but is not registered or 
required to be registered for GST. 

In our case, as the work is not in respect 
of goods or real property, paragraph 
(a) is met, thus rendering the supply 
of the marketing services GST-free. 

RELATED ISSUES 

1. Should the non-resident 
be registered for GST? 

Registration is required where an 
enterprise is being carried on, and GST 
turnover from sales that are connected 
with Australia and made in the course 
of an enterprise is equal to, or greater 
than, the registration turnover threshold 
of A$75,000. While it’s self-evident that 
an enterprise is being carried on by the 
non-resident, the question of whether 
the software sales are connected with 
Australia is more complex. 

Software, in itself, is not goods unless 
it is packaged with hardware (GST Ruling 
GSTR 2003/8). Pursuant to Section 9-26 
of the GST Act, for tax periods starting on 
or after 1 October 2016, a supply will not 
be connected with Australia if: 

•	 it is an intangible (anything other than 
goods or real property, therefore 
including software) 

•	 it is made by a non-resident and 
the supply is not made through an 
enterprise carried on in Australia, and 

•	 it is made to an Australian-based 
business recipient even where the 
thing is done in Australia. 

An entity is an Australian-based 
business recipient of a supply if it 
is registered for GST and carries on 
an enterprise in Australia, and the 
acquisition is not solely for private or 
domestic purposes. Therefore, sales of 
the software made to such businesses 
are not connected with Australia and 
therefore do not count towards the 
$75,000 registration turnover threshold. 

However, from 1 July 2017, sales of 
digital products (including online supplies 
of software) made to an Australian 
consumer will count towards the $75,000 
threshold. The concept of an “Australian 
consumer” is central to the new law. 
GST will only apply where the supply is 
imported by an “Australian consumer”. 
This requires that both of the following 
conditions are met: 

(a)	 the recipient is an Australian resident 
for tax purposes, and 

(b)	 either the recipient is not registered 
for GST or, if they are registered, the 
recipient does not acquire the supply 
for use in their business. Therefore, 
if the recipient is an Australian 
resident and makes the acquisition 
solely or even partly for business 
purposes, the supply will not be 
connected with Australia. 

For further information on this new 
law, see the February 2019 edition of 
The Taxpayer (which preceded this 
publication). Where it is determined 
that sales were made to an Australian 
consumer and therefore connected with 
Australia, the non-resident will need to 
register for GST where these sales (and 
any other sales made in the course of 
their enterprise that are connected with 
Australia) mean that the turnover for 
GST purposes is $75,000 or greater. 
Note that a non-resident has the 
option of a simplified GST registration. 

2. Should the Australian-based contractor 
be GST registered? 

This will depend on whether the 
Australian contractor’s turnover for 
GST purposes is $75,000 or more. While 
supplies not connected with Australia are 
not included for GST turnover purposes, 
supplies that are GST-free are included. 
Turning back to our scenario, the supplies of 
marketing services to the non-resident will 
be included because they were connected 
with Australia and GST-free. Therefore, 
if the value of these supplies as well as 
any other taxable marketing services (or 
other supplies that are not input taxed 
provided in the course of the contractor’s 
enterprise) is $75,000 or more, then the 
contractor will need to register for GST. n 
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TAX

CGT SB concessions: 

The exclusion of assets whose 

main use is to derive rent.
 
The rule that prevents a CGT asset whose 
main use is to derive rent from being an active 
asset for the purposes of the CGT small business 
concessions can cause confusion. Here’s why. 

By Kirk Wilson 

The rule in s 152-40(4)(e) of the ITAA 
1997 can be difficult to understand. 
This is often because taxpayers using 
assets to derive rent (or other relevant 
passive forms of income) will be denied 
access to the concessions under this rule, 
even though they may be carrying on a 
business of deriving rent. 

On the other hand, confusion can 
also arise because an asset owned 
by a taxpayer can qualify as an active 
asset where it is leased or rented by the 
taxpayer to an affiliate or “connected 
entity” for use in its business. 

DENIAL FOR “MAIN USE” 
TO DERIVE RENT 

To start at the beginning, s 152-40(4)(e) 
states: 

However, the following  CGT assets
 
cannot be active assets:
 
….
 
e) an asset whose main use by
 

you is to derive interest, an 
annuity, rent, royalties or 
foreign exchange gains unless: 
(i)  	the asset is an intangible asset 

and has been substantially 
developed, altered or improved 
by you so that its market 
value has been substantially 
enhanced; or 

(ii)  	its main use for deriving 
rent was only temporary. 

In short, an asset whose main use by 
a taxpayer is to derive rent and other 
forms of passive income cannot be an 
active asset (subject to two exceptions). 

CARRYING ON A BUSINESS 
OF DERIVING RENT 

The first thing to note about s 152-40(4) 
(e) is that even if the taxpayer is carrying 
on a business of using an asset or assets 
to derive rent (or other defined forms of 
passive income) the prima facie position 
is that the asset cannot be an active asset. 

This is because of the clear prohibitive 
effect of s 152-40(4)(e) which denies 
active asset status for assets whose main 
use is to derive rent, regardless of the 
circumstances – including circumstances 
where the taxpayer is using the asset in 
a “business of deriving rent”. (See, for 
example, Jakjoy Pty Ltd and FCT [2013] 
AATA 526). 

The Commissioner has also recently 
released Draft TD 2019/D4 in relation 
to the issue of whether a company 
that carries on a business  “in a general 
sense.. but whose only activity is renting 
out an investment property” can claim 
the CGT small business concessions in 
relation to that investment property. 
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TA X 

The Draft TD states that such an asset 
is excluded from being an active asset 
because of s 152-40(4)(e), “regardless 
of whether the rental activities constitute 
the carrying on of a business in a 
general sense”. 

Accordingly, where a company is 
carrying on a business of deriving rental 
income from property, it cannot qualify 
as an active asset. 

However, where the use of the rental 
property by a company (or any other 
taxpayer) does not amount to carrying 
on a business, the CGT small business 
concessions cannot apply in any event as 
they require the asset to be used 
in carrying on a small business. 

CARRYING ON A BUSINESS 
OF MANAGEMENT 

It is necessary to distinguish the 
case of where an asset is used in 
the course of a business of mainly 
deriving passive rent from that where 
the taxpayer is in the business of 
managing a property or properties 
(or other non-rental business activity). 

In the case of management of the 
asset, the denial rule in s 152-40(4)(e) 
would not apply. (See the accompanying 
guest house example in s 152-40(4)(e)). 
Likewise, TD 2006/78 identifies a range of 
circumstances where “premises used in a 
business of providing accommodation for 
reward” may satisfy the active asset test 
despite the exclusion in s 152-40(4)(e). 

However, each example rests on the 
principle that if a “landlord/tenant” 
relationship exists between the parties 
at law, then the asset will be considered 
to have been used to derive rent and 
therefore will be excluded from being 
an active asset under s 152-40(4)(e). 

(See, for example, Tingari Village North 
Pty Ltd and FCT [2010] AATA 233.) 

On the other hand, TD 2006/78 
provides several examples of when 
activities would not amount to using an 
asset to derive rent on the basis that the 
relationship between the parties is not 
that of a landlord/tenant. See Example 
2 (commercial storage), Example 3 
(boarding house) and Example 4 
(holiday apartments). 

MAIN USE TO DERIVE RENT 
The next issue to consider is what 

does s 152-40(4)(e) mean by an asset’s 
main use being to derive rent? 

Again, TD 2006/78 helps with a very 
useful example (Example 5) which deals 
with the “mixed use” of a block of land 
containing a number of sheds where 
one shed is used to carry on a motor 
cycle repair business and the other 
sheds are merely rented. 

In this case, the Commissioner takes 
the view that in determining if the 
main use of the land is to derive rent, 
it is appropriate to consider a range 
of factors, including the proportion of 
the area of the land used for business 
purposes and which activity derives the 
majority of the income. Also, the period 
of time for which the land was used for 
business purposes would be relevant. 

It should also be noted that an asset 
would automatically qualify as an active 
asset under the holding period rule in 
s 152-35(1) where it is rented for less 
than half the period of its ownership. 
Furthermore, where the asset is owned 
for more than 15 years, if it is used for 
business purposes for at least 7.5 years 
it will qualify as an active asset regardless 
of how long it is otherwise rented. 

EXCEPTIONS… 
There are two exceptions to the 

exclusion rule in s 152-40(4)(e). 
The first is where an asset’s main use 

for deriving rent was only temporary. 
The classic example used to illustrate this 
exception is the case of an owner of a 
taxi plate who leased his or her taxi plate 
to another party for a short period while 
they take a holiday. 

However, the issue may be more 
nuanced in other cases. An example 
is where land that has been used in 
a farming business for many years is 
leased or agisted for a significant period 
during drought conditions.  In this 
case, the lease or agistment of the land 
may not be considered “temporary” 
depending on the circumstances – such 
as if it is seen as “part and parcel” of the 
taxpayer’s farming activities. 

The second exception applies where 
an intangible asset that has been 
substantially developed altered or 
improved and hence its market value is 
substantially enhanced.  

RENTAL TO A CONNECTED 
ENTITY OR AFFILIATE 

Nevertheless, there is one crucial 
situation where an asset owned by a 
taxpayer that is used by the taxpayer 
solely to generate rental income can 
qualify as an active asset – that is, where 
the asset is leased or rented it to a 
connected entity or a affiliate for use in 
that entity’s business. 

In this case, it qualifies as an active 
asset under s 152-40(1)(a) which states: 

A CGT asset is an active asset at 
a time if, at that time: 
(a) you own the asset (whether the 

asset is tangible or intangible) and 
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it is used, or held ready for use, in 
the course of carrying on a business 
that is carried on (whether alone 
or in partnership) by: 
(i) you; or 
(ii) your affiliate; or 
(iii) another entity that is 

connected with you.
 
In other words, it is the use of the
 

taxpayer’s asset by the “affiliate” or 
“connected entity” that is relevant. 
(See also TD 2006/63.) 

Accordingly, consider where an 
entity (such as a company) is conducting 
a business and the company rents 
premises from another entity (a property 
trust, for example) for use in its business. 
If the company is an affiliate or a 
connected entity of the property trust 
and the property trust sells the premises, 
the property trust can qualify for the 
CGT small business concessions by 
virtue of s 152-40(1)(a). 

However, on its face, the exclusion in 
s 152-40(4)(e) will still apply. 
Nevertheless, s 152-40(4A)(b) ensures 
that the exclusion in s 152-40(4)(e) will not 
apply if an affiliate or a connected entity 
uses an asset in its small business and 
the asset is rented from the taxpayer. 
This is because s 152-40(4A)(b) requires 
the use by an affiliate or a connected 
entity of an asset owned by the taxpayer, 
to be treated as the taxpayer’s use of the 
asset for the purposes of the exclusion. 
So, even though the taxpayer’s use of 
the asset is to derive rent, the law 
permits the main use to be the use to 
which the asset is put in the business 
of the affiliate or connected entity. n 

“ 
Confusion can also arise because 
an asset owned by a taxpayer can 
qualify as an active asset where it is 
leased or rented by the taxpayer to 
an affiliate or “connected entity” for 
use in its business.” 

TAX 
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Instant asset write-off extension and thresholds: 

Get the biggest bang for your buck. 
The instant asset write-off has been boosted and extended to medium 
sized businesses. But there are start dates, thresholds and eligibility factors 
to navigate to ensure the measure is used to maximum benefit. 

By Josh McMullen 

Small-to-medium sized business 
owners would have no doubt welcomed 
the announcement in the Federal Budget 
that the instant asset write-off would be 
expanded and extended. 

The new changes mean that 
businesses with an aggregated annual 
turnover of up to $50 million are now 
eligible (up from $10 million). Further, 
the write-off threshold has been 
increased to $30,000 (up from $20,000). 

These changes were in addition to those 
that were at the time currently before 
Parliament and that extended the write-
off by 12 months to 30 June 2020, and 
increased the threshold to $25,000 (up from 
$20,000) for assets purchased and installed 
ready for use from 29 January 2019. 

The good news is that two days 
after the budget, all of the changes 
were legislated and are now law. The 
amendments mean there will be three 
tiers for tax agents and their clients to 
consider within the 2018-19 financial year. 

1. $20,000 threshold for depreciable assets installed ready for use before 29 January 2019 (only available for businesses
 
with an aggregated turnover less than $10 million).
 

2. $25,000 threshold for assets first used or installed between 29 January 2019 to before 7:30pm 2 April 2019 (only available
 
for businesses with an aggregated turnover less than $10 million).
 

3. $30,000 threshold for assets first purchased, used and installed from 7:30pm 2 April budget announcement and before
 
1 July 2020 (available for businesses with a turnover of less than $50 million). However, an asset costing between $25,000
 
and $30,000 purchased by a business with a turnover of less than $10 million, prior to the budget time and installed after
 
budget time, is able to access the instant asset write-off.
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TAX 

It is important that practitioners 
ensure their accounting software is 
up-to-date and incorporates the three 
different thresholds. 

KEY ASPECTS OF THE WRITE-OFF 

Medium-sized businesses 

Expanding access to the instant 
asset write-off to include medium sized 
businesses by increasing the turnover 
qualification threshold from $10 million to 
$50 million will benefit larger businesses 
and overall an additional 22,000 
businesses Australia-wide. Assets will not 
be eligible if they were purchased before 
7:30pm on 2 April 2019 (budget night). 
The investment must have been made 
after this time. 

This increase to $30,000 is quite 
generous because the write-off in place 
for businesses of this size before this 
change to the law was $100 under the 
Uniform Capital Allowance (UCA) system. 
Assets exceeding this value were, broadly 
speaking, depreciated over the term 
of their effective life. Therefore, under 
the changes, there is a clear cash-flow 
benefit for clients that now qualify. 

‘Installed ready for use’ 

The three thresholds, and also in which 
financial year a claim is made, depend on 
an asset being used in the business or 
installed ready for use in the business. 
For example, if a trailer was purchased by 
a business in mid-June 2019 and stored in 
a shed but not yet fitted out for business 
purposes until July 2019, the write-off 
must be claimed in 2019-20. 

Likewise, to take advantage of the 
$30,000 write-off, the asset must be 
being used or installed ready for use 
in the business by 30 June 2020. If this 
deadline is not met, then under the 
current law the instant asset write-off 
amount will revert to $1,000 (or $100 for 
businesses with a turnover of more than 
$10 million). 

From a compliance perspective, unless 
it was apparent from various records 
that the asset had yet to be delivered or 
purchased, it is unknown how the ATO 
will determine whether an asset was 
“first used or installed ready for use” in a 
business by the required time. However, 
under a self-assessment system, it falls 
to the business and its tax practitioner to 
determine this and comply accordingly. 

The threshold 

The $30,000 threshold is applied to 
the ‘cost’ of a depreciating asset. ‘Cost’ 
consists of the purchase price in addition 
to amounts paid to bring the asset to its 
present condition and location, including 
installation costs. While the threshold 
has been touted as $30,000, the actual 
cost must be less than $30,000 to claim 
the write-off if there are additional costs 
that need to be added to the cost of the 
asset for depreciation purposes. 

If a business is GST-registered, the 
write-off threshold is the GST-exclusive 
cost of the asset. Therefore, the 
threshold on a taxable asset is $33 000 
(including GST). By contrast, if a business 
is not GST registered, the threshold is 
GST-inclusive ($30,000, including GST). 

The threshold is applied on an asset-
by-asset basis. Even where the assets 
purchased are identical or form part of 
a set, which together would otherwise 
constitute a larger asset, each separate 
and distinguishable asset within the set is 
entitled to its own $30,000 threshold. 

Where a bulk purchase is made, 
clients should ensure that tax invoices 
separately itemise each asset that is 
purchased or at least the quantity of 
assets where they are identical. 

Eligible assets 

Having determined that a business is 
eligible for the write-off, the asset itself 
must be eligible. Basically, all depreciable 
assets (including second-hand assets) 
used in a business are eligible for the 
$30 000 write-off – including motor 
vehicles, furniture, computer equipment, 
machinery etc. The following assets are, 
however, specifically excluded from the 
write-off as they have their own unique 
depreciation treatment: 

•	 horticultural plants 

•	 buildings 

•	 assets allocated to a low-value pool or 
software development pool 

•	 primary production assets for which 
an entity has chosen to use the 
Uniform Capital Allowance (UCA) 
depreciation rules rather than the 
small business depreciation rules, and 

•	 assets leased out to another party on 
a depreciating asset lease. 

Financed assets are also eligible. Assets 
that are the subject of a commercial 
loan, chattel mortgage or hire purchase 
would all qualify. Assets that are the 
subject of a lease however do not qualify 
for the write-off, due to the fact that the 
ownership of the asset under a lease 
remains with the finance company. 

The benefit 

Tax agents should help their clients 
should understand the nature of the 
benefit involved. They are only getting 
back the tax rate on the asset, not the 
full value of the asset. The tax benefit 
is calculated as the amount you 
spend multiplied by your tax rate. 
Thus, $10,000 spent by a 30% rate 
taxpayer saves $3,000. The business 
has spent net $7,000. This is the same 
as the old law where the where the 
threshold was $1,000 (or $100 for larger 
businesses). Businesses don’t get any 
extra cash than they would otherwise 
have received under the old rules (they 
simply get it sooner). 
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TA X 

“Tax agents should help their clients 
understand the nature of the benefit involved.” 

Example 

Mark owns a company, Lat Val Pty 
Ltd, through which he operates a food 
manufacturing business in the Latrobe 
Valley employing 60 staff. Lat Val Pty 
Ltd has an aggregated turnover of 
$25 million and a taxable income of 
$900,000 for the 2019 20 income year. 
Ordinarily Lat Val Pty Ltd would be 
too large to access the instant asset 
write off, but the changes in the 2019 
20 Budget mean it can now benefit. 

Lat Val Pty Ltd purchases 10 new 
commercial ovens on 31 December 
2019, at a cost of $12,000 each, 
exclusive of GST, to allow Lat 
Val Pty Ltd to expand its business 
and improve efficiency. 

CPDpro 

Under the old law, Lat Val Pty Ltd 
would depreciate the new ovens using 
an effective life of 15 years. Choosing 
to use the diminishing value method, 
Lat Val Pty Ltd would claim a tax 
deduction of $400 per oven, a total 
deduction of $4,000 for the 2019 20 
income year. 

Under the new $30,000 instant 
asset write off, Lat Val Pty Ltd would 
instead claim an immediate deduction 
of $120,000 for the purchase of the 
10 ovens in the 2019 20 income year, 
$116,000 more than under the old 
arrangements. This will help the 
business to invest, grow and employ 
more workers. 

This example, based on one on the 
Treasury website, then goes onto state 
that “the Government’s changes mean 
that Lat Vat Pty Ltd. pays less tax, 
increasing its cash-flow by $31,900”. 

This amount is the tax value of the 
brought-forward deduction ($116,000 
x 27.5% corporate tax rate = $31,900). 

The Treasury statement is somewhat 
misleading, however, because while 
the company will be paying “less tax” 
under the new law, it would pay more 
tax in subsequent years (but no more 
overall) because no depreciation claim 
is available as it has been exhausted. 
Consequently, clients should not let tax 
distort or blur their commercial instincts 
– as they don’t get any extra cash than
they would otherwise have under the old
rules (they just get it sooner) they
should continue to only buy assets
that fit within their business plan.

However, a return on investment 
calculation will be more favourable due 
to the time value of money. This might 
make a difference between making a 
purchase or not. n 

Your one-stop flexible & affordable CPD solution!
 

CPDpro is your no fuss pathway to fulfil the 
continuing professional development (CPD) 
requirements of the Tax Practitioners Board 
(TPB). This member only subscription takes 
away the burden of having to search for 
CPD events. CPDpro bundles both structured 
and unstructured learning through a single 
subscription, with more than 30 hours of 
CPD available, for $293 only. 

WHAT DO YOU GET? 
• 36 hours of structured and

unstructured CPD training over a year
• Monthly practitioner’s newsletter
• CPD Points Tracker

SPECIAL OFFER:
 
BECOME A CPDpro
 

MEMBER AND PAY:
 $219 
Become an approved CPDpro voting member 
of our TPB registered tax agent association, 
TAI Practitioners & Advisers Ltd, and access 
this discounted subscription. 

REQUIREMENTS ARE: 
• Tax Agent registration
• Compliance with CPD voting

member requirements
• Compliance with CPE/CPD requirements

taxandsuperaustralia.com.au/cpdpro# 

https://www.taxandsuperaustralia.com.au/TSA/Products_Services/Services/CPD_Pro/TSA/Products_and_Services/CPD_Pro.aspx


 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

  
  

  
 

  
 

 
 

 
 

 
 

 

 
 

 

  
  

  
 

 
 
 

 
 

      

   

  
  
 

 
  

  
 
 

 
 

 

 

 
 

 
  

 
  

 
 

  
 

 
  

 
  
 

 
 

  
  

 
  

 

TAX 

Single Touch Payroll: What your 
employer clients need to know. 

The ATO has largely touted Single Touch Payroll as a straightforward 
solution for employers, but this won’t be the case for some micro 
employers that lack payroll software. What are the options – 
and potential consequences – for them?
 

By Josh McMullen 

Single Touch Payroll (STP), the 
new Government initiative aimed at 
streamlining employer payroll reporting 
obligations, revolutionises the way 
employers report payroll information 
to the ATO. In essence, STP is a new 
reporting mechanism, whereby 
each time an employer pays their 
employees, the employer will also send 
the ATO their STP data (such as salary, 
wages, allowances paid, and the PAYG 
withholding on these payments) from 
their STP-compliant payroll software. 
This is done through an “STP pay event” 
that captures each weekly, fortnightly 
etc. pay cycle. If employers need to, 
they will be able to make corrections 
to employee year-to-date amounts 
in the following STP pay event. 

STP reporting has been compulsory 
for larger employers since 1 July 
2018, and is slated to start for smaller 
employers (those with less than 20 
employees) from 1 July 2019. 

While this is the general STP framework, 
in recognition of the compliance costs, 
there are a number of concessions for 
various types of employers. 

START DATE 
Legislation was passed in 

February 2019 confirming a 1 July 
2019 start date for employers with 
19 or less employees. However, a few 
days later, the ATO Commissioner 
announced that these smaller employers 
can commence STP reporting at any time 
from 1 July 2019 to 30 September 2019. 
As detailed later, however, there are later 
start dates for certain: 

• micro employers – employers 
with 1 to 4 employees, and 

• employers with closely held 
payees – such as single directors/ 
shareholders of a company, 
or family members of a 
family-owned business. 

Irrespective of the mandatory start 
dates, employers are free to opt into 
STP early, and enjoy the benefits of 
doing so. These include minimising 
reporting errors (Activity Statement 
labels W1 and W2 will be pre-filled by the 
ATO), streamlining the reporting process, 
and not being required to provide 
Payment Summaries to employees. 

MICRO EMPLOYERS 
While the STP solution for most 

employers will involve adopting STP-
compliant payroll software, the ATO 
recognises that this may impose a 
disproportionate compliance cost on 
micro employers – many of whom 
previously may not have used any type 
of payroll software (or any electronic 
means at all!) when paying employees 
each week/fortnight etc. Accordingly, 
the ATO called for expressions from 
software providers to develop products 
that are affordable (cost less than $10 
per month to maintain), take only 
minutes to complete each pay period, 
and do not require the employer to 
maintain the software. 

In response to this request, as of 
May 2019, the ATO told Tax & Super 
Australia there are now 20 such products 
that are currently available for micro 
employers, including from some of 
the large software houses such as Xero 
and Reckon. Additional providers are 
bringing their products onto market in 
the future. 
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A progressively updated list of these no 
and low-cost solutions is available on 
the ATO website (www.ato.gov.au and 
then type ‘single touch payroll low cost 
solutions’ into the search box at the top 
of the page). 

In addition to low cost solutions, 
micro businesses will be allowed to 
rely on a registered tax or BAS agent to 
report quarterly for the first two years 
of STP, rather than each time payroll 
is run. This option is available to these 
clients until 30 June 2021. 

CLOSELY HELD PAYEES 
The ATO recently provided a deferred 

STP start date for businesses with closely 
held payees. The start date has been 
put back by 12 months until 1 July 2020. 
A closely held payee is as an employee 
who is a non-arm’s length employee, 
directly related to the entity from which 
they receive payments, including family 
members of a family business, directors 
of a company and shareholders or 
beneficiaries. With such businesses, the 
process of paying oneself is not a typical 
payroll process. Rather, these people 
may make a drawing as and when cash is 
available in the business, or they may use 
loan accounts. 

Going forward, the ATO will move 
to quarterly reporting obligations for 
these payees. These businesses will be 

required to make reasonable estimates 
each quarter of the amounts paid to 
closely held payees, using one of the 
following methods (which are actually 
the same way they would calculate 
their PAYG instalments): 

•	 actual withdrawals (not including 
payments of dividends or which 
reduces the liabilities owed by 
the business entity to the closely 
held employee) 

•	 25% of the salary/director fees from 
the previous year per quarter, or 

•	 vary the previous years’ amount 
(to take into account trading 
conditions) within 15% of the total 
salary for the current financial year. 

(Note that the two-year limit on 
reporting through an agent does 
not apply to closely held payees, 
but can be ongoing.) 

EXEMPTIONS 
Certain employers can apply to the ATO 

for an STP exemption. Exemptions may 
be granted on a class basis. For instance, 
as SBR-enabled software is generally 
essential to reporting under STP, if an 
employer lives in a remote location 
with no reliable internet connection, 
an exemption may be granted. Other 
circumstances where a class exemption 
may be granted include for cultural or 

religious reasons, or where a natural 
disaster has occurred. The Commissioner 
has also stated that an exemption 
from reporting will also be provided 
for employers experiencing hardship. 
To apply for an exemption, employers or 
their tax Agents or BAS Agents will need 
to contact the ATO directly to apply. To 
this end, you can submit an exemption 
request via the Tax Agent or BAS Agent 
Portal, or via Online Services for Agents. 

There are also specific exemptions. 
The following employers are generally 

exempt from reporting via STP for 
2018-2019: 

•	 insolvency practitioners with 20 or 
more employees are not required to 
report through STP for 2018-2019 

•	 administrators of long service leave 
or redundancy schemes (such as in 
the building, construction, or cleaning 
industries) and 

•	 employers with a withholding 
payment number (WPN). 

Employers are also exempt from 
reporting payments made to foreign 
employees where all of the following 
conditions apply: 

•	 the employee is employed by an 
offshore entity, for example, an entity 
that is non-resident for Australian 
taxation purposes 
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•	 the employee is seconded to Australia 

•	 all or part of the employee’s base 
salary and other remuneration is 
paid by an offshore entity, and 

•	 the employer maintains a shadow 
payroll arrangement for the employee, 
for example, a notional payroll 
for the purposes of tax and social 
security obligations and internal tax 
equalisation and protection policies. 

GENTLE COMPLIANCE APPROACH 
The ATO is taking a “softly, softly” 

approach to STP compliance. The 
Commissioner has confirmed that 
there will be no penalties imposed on 
employers for mistakes, missed or late 
reports for the first year of STP reporting. 
The focus is to get employers on board 
within the framework over the coming 
12 months. 

OPPORTUNITY 
All told, STP presents a great 

opportunity to engage with clients, 
streamline their payroll reporting, 
perhaps upgrade their accounting 
software, and digitally transform their 
business using STP as a conversation 
starter. This could all lead to enhanced 
work opportunities and income 
streams, particularly around software 
installation, set up, and training. n 

Tax & Super Australia’s podcast Tax Wrap 
spoke with the ATO’s STP program lead, 

Assistant Commissioner John Shepherd. 
He shared some of the finer points of STP 

that your clients need to know. 

What the ATO 
told us about STP 

PAYMENT SUMMARIES WILL NOT BE REQUIRED UNDER STP: 
“Tax agents need to make sure their clients know that, where previously 

a payment summary was supplied, that will no longer be the case — 
myGov records will be provided with payroll information pre-filled.” 

SMALL AND MICRO EMPLOYERS TRANSITION PERIOD: 
“We don’t expect to see these employers all land on 1 July, 

that’s just not going to be feasible. So importantly, the ATO has said 
that the first 12 months will be a transition period, and if employers 

do their best endeavours, they should not fear penalties.” 

EMPLOYERS WITH NO SOFTWARE: 
The ATO has been working with industry to come up with low or no cost 

solutions. “For practitioners with such clients, there is also an option 
for businesses to report quarterly, through a registered tax agent or
 BAS agent, for the first two years. After that, it will be expected that 

these employers transition to a payday reporting option.” 

CLOSELY HELD AND FAMILY BUSINESSES 
WITH IRREGULAR PAY EVENTS: 

“What we’ve said for STP, given that they’re not running a normal payroll 
process, is they can report quarterly an estimate of these salary and tax 

amounts, and then still do that true-up at the end of the year.” 

For the full Tax Wrap podcast, see episode 191 at https://bit.ly/2DUbRud 

https://bit.ly/2DUbRud


 

 
  

 

TA X 

2019 
Federal Election 

What does a returned 
Coalition Government mean 
for tax agents and their clients? 

By John Jeffreys, TSA Tax Counsel and Editor 
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TAX 

A record 16.4 million Australians 
enrolled to vote in the 2019 Federal Election, 
and when the votes were counted from 
7,000 voting booths across the country, 
Scott Morrison’s Coalition Government 
had secured, albeit unexpectedly, 
the numbers to retain power. 

In terms of tax, this means that 
a number of tax proposals that 
were being put forward by the 
Opposition will no longer proceed. 
These proposals included: 

• abolishing negative gearing on
housing (apart from new builds)

• abolishing the refund of excess
franking credits

• introducing of a 30% tax rate that
was to be applied to distributions
from trusts

• reducing the CGT discount to 25%

• removing the carry back concessional
contribution rules

• reinstituting the budget levy
to bring the highest marginal tax
rate to 49%, and

• limiting the tax deduction for
taxation services to $3,000.

For many taxpayers, these changes 
would have required a great deal of 
restructuring and extra advice from tax 
agents. For tax agents, the changes would 
have required them to pore over the new 
legislation that enacted these changes. 

It’s likely that some tax agents will have 
breathed a sigh of relief that they do not 
need to undertake this work. However, 
other tax agents will be disappointed at 
the lost fees connected to advising their 
clients on these issues. 

FOCUS FOR TAX AGENTS 
Tax agents now need to focus 

on the Coalition’s agenda that was 
mainly announced in the federal 
budget on 2 April. The key points 
of this agenda include: 

• Increasing the low and middle
income tax offset to a maximum
offset of $1,080 for the years ending
30 June 2019, 2020, 2021 and 2022.
Tax agents need to ready themselves
for the influx of individuals wanting
their tax return lodged early so that
they can gain access to the refund
that is due to them. (However, at the
time of writing there may be some
delays in the payment of the full
refund due to the legislation not
being passed).

• Increasing the instant asset write
off threshold to $30,000. (This law
has already been enacted).

• Removing the work test for people
aged 65 and 66 from 1 July 2020.

• Extending the eligibility for bring
forward contributions to those
aged 65 and 66 from 1 July 2020.

• Increasing the age for spouse
contributions from 69 to 74.

Further, it will be interesting to see
if the Coalition Government once again 
tries to extend the maximum number 
of members in an SMSF to six. 

At the time of writing, the exact make 
up of both Houses of Parliament was 
not known. Whatever the government 
proposes now, or in the course of the 
new Parliament, will need to run the 
gauntlet of the Opposition, independents 
and minor parties. 

It will be interesting to see whether 
legislation is passed, or the eventual 
detail of legislation when it does pass 
through the legislative process in 
both Houses of Parliament. 

Unfortunately, this will continue to 
create uncertainty when advising clients. 
It can be several months between a 
government announcement to change 
the law and the final version of the 
law. This is particularly so when the 
government may be facing a hostile 
Parliament. In the meantime, tax agents 
have clients asking what they should do. 

OTHER TAX MATTERS TO WATCH 
Tax agents will be closely watching 

the proposed changes to Division 7A. 
These are now to apply from 1 July 2020. 
We consider it likely that the announced 
changes will not be enacted exactly as 
proposed. There is still a long way to go 
before we know what the “new” Division 
7A will look like. 

Now that the Opposition’s proposal 
to put a 30% tax on the distribution from 
trusts is dead, perhaps the government 
will finally get around to completing 
its review of the taxation of trusts. 
This much-needed review has dragged 
on and virtually come to a standstill. 
Perhaps, in the course of this Parliament, 
the government may finally decide to 
deal with this thorny issue. 

Tax agents will also need to be alert 
to any new changes that the Coalition 
Government may announce. As a general 
statement, the more unpalatable tax 
changes will be introduced earlier in a 
parliamentary term than later. So, the 
challenges for tax agents will remain. n 
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Q&A 

Q & A: The small business restructure rollover provision and the 15-year exemption.
 

SCENARIO 

The taxpayers are a married couple. 
In the 1990s they started a business in 

partnership together. Using the small business 
restructure rollover provisions, the partners 

transferred their business into a discretionary 
trust in 2018. In 2019, when both partners 
were in their sixties, the business was sold. 

QUESTION 

1
 
Can the 15-year exemption under 

the small business CGT concessions 
be claimed in relation to the disposal 

of the goodwill of the business? 

GUIDANCE 
A new type of small business rollover 

was introduced into the tax law in 2016. 
It can apply to the transfer of an asset 
that occurs on or after 1 July 2016. This 
new law, which is found in subdivision 
328-G ITAA 1997, is not to be confused 
with the small business CGT concessions 
that are in Division 152 ITAA 1997. This 
new type of small business rollover 
is generally referred to as the small 
business restructure rollover. 

The purpose of the small business 
restructure rollover is to permit closely 
held groups to restructure their assets 
without consequences under the 
federal tax legislation. State based taxes 
may still apply to such a rollover. GST 
may also be applicable. Broadly, if the 
rollover provisions apply, the income 
tax legislation (including capital gains 
legislation) is “switched off” in relation 
to the transfer of the assets. 

There are several conditions that must 
be satisfied before the small business 
restructure rollover can be used. 
Broadly, these are: 

•	 there is a genuine restructure 
of an ongoing business 

•	 there is a small business involved 
in the transaction (i.e. aggregated 
turnover less than $10 million) 

•	 the transaction does not have the 
effect of materially changing the 
ultimate economic ownership of the 
asset being transferred 

•	 the asset is a CGT asset (other than 
a depreciating asset) that is an 
“active asset”. 

•	 the transferor and each transferee 
are Australian tax residents, and 

•	 the parties to the transaction 
choose to apply the small business 
restructure rollover. 

The small business restructure 
rollover is a very useful facility for small 
business owners who want to change 
the type of structure under which they 
conduct business. For example, the 
following types of transfers can all attract 
the rollover provisions, provided the 
conditions are met: 

•	 Transfer of an asset from a sole 
proprietor to a company or trust. 

•	 Transfer of an asset from a trust 
to a company and vice versa. 

•	 Transfer of assets from one entity 
to multiple entities. 

•	 Transfers of assets from multiple 
entities to one entity. 

There may be other types of rollovers 
available for the transfer of assets 
mentioned above. However, these 
rollover provisions can have conditions 
attached that are not in keeping with 
the outcomes being sought. The small 
business restructure rollover can 
bypass these conditions. 

One of the key conditions of the small 
business restructure rollover is whether 
a “genuine restructure” of an ongoing 
business has occurred. The law provides 
a safe harbour rule in relation to this 
requirement. This will apply, broadly, 
where in the three year period after the 
transaction takes effect: 

•	 there is no change in ultimate 
economic ownership of any of the 
significant assets of the business 
(other than trading stock) that were 
transferred under the transaction 

•	 those significant assets continue 
to be active assets, and 

•	 there is no significant or material 
use of those significant assets for 
private purposes. 
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Q&A 

In the scenario under discussion, 
there were two key issues that needed 
to be considered. The first is whether, 
due to the sale of the business within 
three years of the transfer of the 
business into the discretionary trust, 
there was a genuine restructure when 
the partnership transferred its business 
to the trust. If there was not a genuine 
restructure, the rollover from the 
partnership to the trust could be undone. 

The second question is whether the 
change in ownership of the goodwill 
of the business due to the restructure 
meant that the clock started again in 
relation to the ownership period of the 
goodwill for the purposes of the small 
business CGT concessions. If this were 
the case, the 15-year exemption under 
the small business CGT concessions 
would be lost. 

With regard to the genuine restructure 
issue, the three-year period, mentioned 
above, should not be seen as the 
default time period during which assets 
must not be disposed of. The disposal 
of the business by the partners to 
the discretionary trust was part of a 
genuine desire to restructure the way 
the assets of the business were held. 
Among other things, the risk of unlimited 
joint and several liability applied to the 
partners whereas this is not the case 
in relation to the discretionary trust. At 
the time of the restructure, the idea of 
selling the business was not seriously 
in contemplation. Nevertheless, due to 
the age of the partners, retirement was 
at the back of their minds. In substance, 
this was a genuine restructure of the 
business, despite the safe harbour 
provisions not being met. 

When the goodwill of the business was 
sold from the discretionary trust, the 
small business CGT concessions were 
considered. Fortunately, when the small 
business restructure rollover provisions 
were enacted, the government had the 
foresight to place a provision within the 
small business CGT concessions to deem 
the acquisition date for the purposes of 
the 15-year concession to be the date 
that the partners originally acquired 
the asset (s. 152-115(3)). This provision 
has application for both the original 
acquisition date of the asset and also 
the test of whether there is a significant 
individual for a total of at least 15 years. 

Accordingly, the discretionary trust was 
able to claim the 15-year small business 
CGT exemption. 

Q & A: Tax implications of a gift of depreciable property.
 

SCENARIO 

A company operates a small business
 
and depreciates its assets for tax purposes
 

using the small business pool method.
 
The company operates a catering business and
 

it has decided to replace some of its key equipment.
 
Rather than trading in the equipment, it decides
 

to donate that equipment to a local hospital.
 

GUIDANCE 
There are two key issues that need to 

be dealt with. The first is the question of 
the amount of the deduction that can be 
claimed in respect of the gift. The next 
issue is how the gift is treated for the 
purposes of the small business pooling 
provisions. 

Please note that this Q & A does not 
deal with the deductibility of gifts under 
the Cultural Gifts Program. The recipient 
of the gift in this scenario is a hospital. 

Deductions can be obtained for the gift 
of property to certain institutions. There 
is a table in subdivision 30-A 1997 ITAA 
that sets out: 

•	 who the recipient of the gift or 
contribution can be, 

•	 the type of gift or contribution that 
can be made, 

•	 how much you can deduct for the gift 
or contribution, and 

QUESTION 

2
 
What are the tax 

implications of making 
the gift of the equipment 

to the hospital? 

•	 any special conditions apply. 

Where gifts of property are concerned, 
there are some important factors that 
need to be taken into account. These are 
the value of the property and the time 
that has elapsed between the purchase of 
the property and the making of the gift. 

Where the property was purchased 
during the 12 months before making a 
gift, the amount that can be deducted 
is the lesser of the market value of the 
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Q&A 

property on the day the gift is made 
and the amount the taxpayer paid for 
the property. 

If the property was purchased more 
than 12 months before the gift is made 
different rules apply. For there to be 
a deduction, the Commissioner must 
value the property at more than $5,000. 
This valuation must be requested by the 
taxpayer and the amount deductible 
is the valuation arrived at by the 
Commissioner. 

In relation to donations of property 
where the gift is made more than 12 
months after the property has been 
purchased and the property has a value 
of $5,000 or less, no deduction can be 
claimed for that property gift. 

In this scenario most of the items 
had been purchased greater than 12 
months prior to the gift. Further, there 
were several assets with differing 
potential values. Each asset needed to be 
examined to determine whether its gift 
was deductible. 

It should be remembered that there 
is a limit on the amount that can 
be deducted in respect of gifts and 
donations. Under s.26-55 ITAA 1997, 
the amount of the deduction is limited 
to the assessable income, less all your 
deductions except tax losses and 
the amount you can deduct for farm 
management deposits. 

Essentially, a claim for a donation or 
gift cannot put you into carried forward 
tax losses. However, note that the 
deduction for a gift of property valued 
by the Commissioner at more than 
$5,000 can be spread over the current 
income year and up to four of the 
immediately following income years. 
(See s.30-248 ITAA 1997) 

Turning to the operation of the small 
business depreciation pool, the closing 
pool balance is determined by using 
the method statement in s. 328-200 
ITAA 1997. Under step two of that 
method statement, the taxable purpose 
proportions of the termination values of 
depreciating assets allocated to the pool 
and for which a balancing adjustment 
event occurred during the income 
year, must be subtracted. The gift of 
the catering equipment is a balancing 
adjustment event. The taxable purpose 
proportion of the equipment was 100%. 

The key issue in determining the 
closing balance of the pool is the 
termination value of the assets that have 
been gifted. The termination value of 
an asset is determined under s.40-300. 
You are first asked to determine whether 
an item in the table of that section 
applies. If no such item applies you 
then refer to s.40-305. 

The items in the table in s.40-300 can 
be, broadly, described as special cases. 

Of particular relevance to this scenario 
is item 6 in the table. This item applies 
if you stop holding a depreciating asset 
under an arrangement and: 

•	 there is at least one party to the 
arrangement with whom you did 
not deal at arm’s length, and 

•	 apart from this item, the 
termination value would be 
less than its market value. 

If item 6 is applicable, the termination 
value is deemed to be the market value 
of the asset just before you stop holding 
it. Accordingly, if this item is applicable, 
the taxpayer is required to determine the 
market value of the equipment in respect 
of each item. 

The issue that arises is whether the 
making of the gift to the hospital is a 
dealing not at arm’s length. If an asset 
is disposed of for no consideration, 
on its face, the parties are not dealing 
with each other at arm’s length. This is 
probably the better view, however, 
more thought could be given to this 
issue where the other party to the 
transaction is a hospital or charity 
that regularly is given assets. 

Perhaps, it may be possible for the 
taxpayer to argue that the market 
value of the various assets was nil. 
Nevertheless, because the hospital 
is to accept the assets, on its face, 
the hospital seems to consider the 
assets have value. n 

“ If the property was purchased more than 12 months 
before the gift is made different rules apply. For there 
to be a deduction, the Commissioner must value the 
property at more than $5,000.” 
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Help us grow and enjoy 
a membership discount. 

Would you like to be an advocate for Tax & Super 
Australia and get a discount on your membership? 

Then take part in our “Member Get A Member” campaign. 

If you recommend TSA to your friend or colleague who then 
becomes a Professional or Practice member, you will be entitled to: 

*Terms and conditions apply. 

25% 
discount on your 
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1 successful referral 

No 
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fees  for one year 
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75% 
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discount on your 
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2 successful referrals 

Growing stronger, together 

By helping to bring more like-minded professionals into our organisation, 
we gain more strength so we can better advocate on your behalf, boost the 

membership benefits and support you at all stages of your journey. 

https://www.taxandsuperaustralia.com.au/TSA/Membership/Member-Get-Member/TSA/Membership/Member-get-member-campaign.aspx?hkey=4a346257-9703-4b9b-babf-ddfe9f8cf83b
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What you need to know about 
the new work test exemption. 
If used correctly, the new work test exemption can 
give recent retirees with smaller balances an extra 
chance to boost their super savings. 

By Gabriela Rusu 

SUPERANNUATION

The work test exemption is due to 
start from 1 July this year, after first 
being proposed in the 2018 Federal 
Budget and recently legislated. It means 
certain recent retirees wanting to make 
super contributions can get a one year 
exemption from the work test. 

However, there are specific conditions 
that super fund members and their 
advisers will need to meet to ensure they 
use the work test exemption correctly. 

THE CURRENT RULES 
In 2018 19, individuals aged 65 

or over (but under the age of 75) 
are required to satisfy a ‘work test’ 
in order to make voluntary 
contributions to superannuation 
(unless the contribution is a downsizer 
contribution from the sale proceeds 
of an individual’s main residence). 

Such voluntary contributions include 
personal super contributions (i.e. non 
concessional contributions and personal 
deductible contributions) and voluntary 
employer contributions, such as salary 
sacrifice. The work test does not apply 
to mandatory employer contributions, 
such as super guarantee contributions 
or those made by an employer to satisfy 
an industrial award as contributions that 
are mandated can be made at any time 
without a work test. 

The work test that applies to voluntary 
contributions requires the individual to 
have been gainfully employed for at least 
40 hours in any 30 day period in the year 
a contribution is made. For example, a 

gainfully employed person who works a 
minimum 40 hours in a month at some 
point during the year will pass this test and, 
consequently, can make contributions 
for the rest of the financial year. 

To be ‘gainfully employed’ a person 
must either be employed or self 
employed for gain or reward in any 
business, trade, profession, vocation, 
calling or occupation or employment. 

The definition of ‘gain and reward’ is 
particularly broad and does not limit 
itself to salary or wages. It includes 
business income, bonuses, commissions 
and fees or gratuities in return for 
personal exertion. This in effect means 
that the individual must have worked 
in return for something tangible. 
This can include farming, gardening, 
babysitting, cleaning, consulting and 
any other paid employment. 

Given the work test requires an 
individual to be remunerated for their 
efforts, this rules out volunteer work. 
Thus, because unpaid volunteer work 
does not meet the definition of ‘gainful 
employment’, a member who works 
unremunerated for a charity cannot 
contribute once they turn 65 (unless the 
contribution is a downsizer contribution). 

If the contribution is made to an 
industry or retail fund, the person 
making the contribution is generally 
required to tick a box that states that 
the work test has been satisfied. In the 
case where the contribution is made to 
an SMSF, a Work Test Declaration would 
typically suffice as proof the work test 

has been passed. It is, however, essential 
to retain evidence of the work performed 
because there is always the risk of being 
asked (in the event of an ATO audit) to 
provide appropriate evidence that the 
work test has been met. If the ATO is not 
satisfied with the evidence provided, the 
contribution is likely to be disallowed. 
Individuals who would like specific 
advice on how the rules apply to their 
personal circumstances can apply for a 
private ruling from the ATO to determine 
whether or not they meet the work test. 

Individuals over 65 meeting the work 
test can make voluntary contributions 
to superannuation any time from the 
age of 65 until the 28th day of the month 
following the member’s 75th birthday. 
For example, if someone turns 75 in 
April this year, they can make a voluntary 
contribution to super up until 29 May 
2019. This is a special rule that applies 
around an individual’s 75th birthday. 
After that time, only contributions that 
are mandated employer contributions 
can be made. 

Currently, certain individuals aged 
less than 65 may bring forward up to 
three times the annual non concessional 
contributions cap in a financial year, 
depending on their total superannuation 
balance immediately before the start 
of the financial year the contribution is 
made (that is, at the previous 30 June). An 
individual’s total superannuation balance is 
essentially the total of different values for 
each of their superannuation interest(s) in 
all of their super fund accounts. 
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SUPERANNUATION 

The final year in which an individual 
can trigger these bring forward rules is 
the year in that they turn 65. Once the 
member turns 65, they can only make 
a non-concessional contribution if they 
satisfy the work test in the financial year 
in which the contribution is made. The 
main issue here revolves around the 
individual turning 65. Take for instance 
an individual who turns 65 on 1 May 
2019. If a voluntary contribution is made 
to their superannuation fund prior to 
their 65th birthday (before 1 May 2019 in 
this case), they are not required to meet 
the work test because members under 
65 do not have to satisfy the work test to 
make these contributions. If, on the other 
hand, the contribution is made after 
they turn 65 (that is after 1 May 2019), 
they must meet the work test in the 
2018-19 financial year before the 
voluntary contribution can be made. 

HOW DOES THE EXEMPTION WORK? 
From 1 July 2019, certain individuals 

aged 65 to 74 can make voluntary 
contributions to superannuation for 12 
months from the end of the financial year 
in which they last met the work test. 

In order to qualify for the work test 
exemption, they must have a total 
superannuation balance below $300,000 
at the previous 30 June. If a member’s 
total superannuation balance increases 
above the $300,000 threshold following 
this date, the member still qualifies for 
the exemption as the only date at which 
the individual’s total superannuation 

Example 

balance is tested is the one immediately 
before the start of the financial year that 
the contributions are made. For instance, 
if a member has less than $300,000 at 
30 June 2020 and a large contribution 
that takes the member’s total 
superannuation balance over $300,000 
is made in August 2020, the ability to use 
the work test exemption in the 2020-21 
year is not affected as the increase in 
balance occurs after 30 June 2020. 

Another thing to be mindful of is 
that this exemption is only available in 
relation to one financial year, meaning 
retired individuals who return to work 
and meet the work test in future financial 
years, would not re-qualify for this 
exemption. Once a member used the 
work test exemption in one financial 
year, they cannot use it again in any 
future financial years. The explanatory 
statement that accompanied the work 
test exemption regulations specifies that 
the reason behind this measure is to 
ensure the change does not incentivise 
individuals to make a brief return to 
work in order to contribute more money 
to superannuation than they would 
otherwise be entitled to. This would, 
however, not preclude such an individual 
from returning to work and making 
contributions for the year in which they 
satisfy the work test (as may occur under 
the current law). 

The annual concessional and non-
concessional caps (currently, $25,000 
and $100,000 respectively) will continue 
to apply under the work test exemption. 

Eligible individuals will also be able 
to access any unused portion of their 
concessional contributions cap and 
contribute more than $25,000 under 
the existing carry-forward rules during 
the 12 months. 

The concept behind the work test 
exemption is to allow recent retirees with 
small super balances to make voluntary 
contributions one extra year after they 
last met the work test so they can boost 
their super balances. 

This is achieved by allowing 
superannuation funds to accept such 
contributions made in respect of 
members that satisfied the work test in 
the previous financial year, rather than 
satisfying the work test in the financial 
year in which the contributions are made. 
Without the work test exemption, 
such members would be prevented from 
making voluntary contributions to super 
unless they meet the work test in the 
year they wish to contribute. 

At this point, it is important to note that 
those who stopped working well before 
age 65 will not qualify for the work test 
exemption from 1 July 2019 as it is only 
possible to use this exemption after the 
year in which the work test was met. 
As the 2019-20 is the first year the work 
test exemption applies, those using this 
exemption in that first year would need 
to meet the work test in 2018-19. 

Let’s take a look at an example to 
demonstrate how the new exemption 
to the work test works in practice. 

John turns 68 in June 2020 when he 
plans to retire from full time work. 
He intends to sell his investment 
property in August 2020 and use the 
work test exemption to contribute 
part of the sale proceeds to super 
(up to his available contribution caps) 
in 2020 21 year. 

John confirms that: 

•	 He was gainfully employed during the 
2019 20 financial year and therefore 
satisfied the work test for that year. 

•	 His total superannuation balance was 
under $300,000 immediately before 
the year he wants to contribute (30 
June 2020 in this case). 

•	 He has not used the work test 
exemption previously. 

As John qualifies for the work test 
exemption for the following financial 
year (2020 21), he can make personal 
super contributions during the 2020 
21 year despite the fact he will not have 
worked at all during that year. After 
that one exemption use, however, John 
would be unable to use this exemption 
in any subsequent years. 
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SUPERANNUATION 

WORK TEST EXEMPTION 
ADMINISTRATION 

The work test exemption is required 
to be administered by superannuation 
funds rather than the ATO, meaning 
this measure would require funds to 
request information from members 
that would allow the fund to assess 
whether a member has previously 
qualified for the exemption. This 
approach is similar to how an SMSF 
member declaration is used to confirm 
the work test has been met. 

The funds would also need to request 
information from members that would 
allow the fund to assess whether a 
member has a total superannuation 
balance below $300,000 on the 30 June 
of the previous financial year. This is 
because a particular superannuation 
fund will not be in a position to 
independently determine whether a 
member’s total superannuation balance 
is under the $300,000 threshold because 
the fund will not have oversight of an 
individual’s superannuation interests 
held in other funds. 

Consequently, the new measure 
is likely to increase the administrative 
burden on both trustees and the 
ATO in relation to monitoring the 
maximum balance restrictions to 
access this exemption. 

OTHER CONSIDERATIONS 

1. The contribution measure to scrap 
the work test for people aged 65 and 66 
announced in the 2019 Federal Budget 
may lead to confusion 

In this year’s Federal Budget, the 
government proposed to remove the 
work test for people aged 65 and 66 
and extend access to the bring forward 
arrangements for non-concessional 
contributions for the same group from 
1 July 2020. 

This new change may cause confusion 
among SMSF trustees and lead to errors 
due to the new proposal appearing 
similar to the work test exemption that 
is currently legislated to commence 
from 1 July 2019. 

To avoid compliance errors occurring, 
it is important to note here that the 
work test exemption is linked to the last 
year of employment whereas this year’s 
budget contribution measure is just an 
age-driven change. 

That being said, should this proposed 
change be introduced, this would present 
some new opportunities for those 
who are not working but still wish to 
contribute to their super fund(s) from 
the middle of next year. At the moment, 
however, this is just a proposal. Thus, 
it will be prudent to wait to see if this 
measure is passed into law before 
acting on it. 

2. Work test exemption interacting with 
the bring-forward rules

 The exposure draft legislation 
associated with the work test exemption 
included a proposal to change the 
current eligibility criteria for accessing 
the bring forward arrangements 
for non-concessional contributions 
so as to complement the changes to 
superannuation contribution 
acceptance rules. 

Following the consultation process 
on the draft legislation, the government 
has decided not to proceed with its 
initial proposal to change these bring 
forward arrangements. 

This in effect means that from 1 July 
2019, a member who is eligible to access 
the first year of the bring forward non-
concessional contributions cap is allowed 
to use the work test exemption in the 
year they turn 65 to trigger these bring 
forward rules. So, rather than being 
excluded by complex legislation (as 
initially proposed), such members could 
make non-concessional contributions 
for a financial year without satisfying 
the work test in that year (providing 
the work test was met in the immediately 
preceding year and all the other work 
test exemption requirements have 
been satisfied). 

“
 
The concept 
behind the work 
test exemption 
is to allow recent 
retirees with 
small super 
balances to 
make voluntary 
contributions 
one extra year 
after they last 
met the work 
test so they can 
boost their 
super balances.” 
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SUPERANNUATION 

Q &A – 

Work test exemption.
 

Q1	 I turn 65 in August 2020 and intend to retire from full 
time employment in June 2020. Having not used the 
work test exemption in any previous financial year, can 
I use this exemption in the following year (2020 21) to 
trigger the bring forward provisions for non concessional 
contributions? I have a total superannuation balance of 
about $200,000 on 30 June 2020 and do not intend to 
work at all during the year I turn 65 (2020 21). 

A.	 You can use the work test exemption in the 2020-21 
year to access bring forward arrangements as you: 

•	 are under 65 at the start of the 2020-21 year (that 
is, at 1 July 2020) 

•	 met the work test of 40 hours in 30 consecutive 
days in the previous year (2019-20) 

•	 have a total superannuation balance of less than 
300,000 on 30 June 2020 

•	 have not used the work test exemption previously. 

Q2.	 I am 66 years old and intend to continue working full 
time until the end of September 2021. As I satisfy the 
work test in the 2021 22 year, I intend making personal 
super contributions in that year. My total superannuation 
balance will be less than $300,000 at the end of that year 
(30 June 2022) and I could use the work test exemption 
in the following year (2022 23) to make future personal 
contributions to super. Can I use the work test exemption 
again in future financial years? 

A.		 You can only use this exemption in one financial year. 
If you use it in 2022-23, the work test exemption 
would be unavailable to you in future financial years 
and you would need to meet the work test in the year 
you wish to make additional voluntary contributions. 

Q3.	 I plan to retire from full time work in May 2020 when 
I turn 67. I have less than $150,000 in super and do not 
intend to go back to work after retiring. Would I be able 
to use the work test exemption in any subsequent years 
to make voluntary contributions? 

A.	 If you retire permanently in May 2020, you could only 
use the work test exemption in the following financial 
year (2020-21). n 
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SUPERANNUATION

PAYG obligations and CDBIS: 
How to comply? 
Two years ago, new rules around PAYG 
withholding obligations for capped defined 
benefit income streams (CDBISs) paid to certain 
members came into force. Yet many SMSF 
trustees and members remain unaware of the 
change and are failing to meet their obligations. 

By Gabriela Rusu 

Super funds, including self-managed 
super funds (SMSFs), have had new 
pay as you go (PAYG) withholding 
obligations for capped defined benefit 
income streams (CDBISs) paid to certain 
members since 1 July 2017. 

The change in the PAYG withholding 
rules came about following the way 
CDBISs are taxed as a result of the 
introduction of the $1.6 million transfer 
balance cap (TBC) and the associated 
defined benefit income (DBI). 

In this article, we explore the PAYG 
withholding and reporting requirements 
for funds paying CDBIS(s) from 1 July 
2017, highlighting the steps a trustee 
should undertake to ensure their fund is 
complying with all its obligations. 
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SUPERANNUATION 

CBDIS – A BRIEF INTRODUCTION 
CDBISs are a special category of retirement phase income stream created from 1 July 2017 as part of the TBC measure that 

limits the amount that could be transferred to retirement phase.The income streams that fall into the CDBIS category include: 

Capped defined benefit income streams Relevant SIS regulations (payment standards) 

Lifetime pensions, regardless of when they started 1.06(2) 

Lifetime annuities payable just before 1 July 2017 1.05(2) 

Life expectancy pensions and annuities payable just before 1 July 2017 1.06(7) and 1.05(9) 

Market-linked pensions and annuities payable just before 1 July 2017 1.06(8) and 1.05(10) 

CDBISs may be paid from a taxed 
source (eg, non-government funds, 
SMSFs) or an untaxed source, such as a 
public sector defined benefit super fund 
for government employees. 

Depending on whether the benefit is 
paid from a taxed or untaxed source, 
the components of an income stream 
(pension or annuity) may consist of: 

•	 a tax-free component and/or 

•	 a taxable component which may 
consist of either or both of: 

–	 a taxed element 

–	 an untaxed element (which only 
applies to benefits paid from an 
untaxed source). 

Because CDBISs cannot be commuted 
in full or in part in response to the 
TBC measure due to their commutation 
restrictions, the taxation treatment of 

pension/annuity payments from 
CDBISs has changed from 1 July 2017 
(as discussed later in the article) where: 

•	 the combined total income received by 
the individual from all of their CDBISs 
is in excess of their DBI cap for the 
year, and 

•	 the member is: 

–	 over age 60 or 

–	 under age 60 and the beneficiary 
of a death benefit CDBIS where 
the deceased was over age 60 
when they died. 

Prior to 1 July 2017, individuals in this 
category were entitled to receive the 
standard concessional tax treatment 
on all their defined benefit income 
(as shown in the table below) and only 
required to receive a PAYG summary 
for an income stream if that income 
stream had an untaxed element. 

Tax components Taxation treatment 

Tax-free component Tax free 

Taxed element Tax free 

Taxable component Taxed at recipient’s marginal 
Untaxed element 

tax rate less 10% tax offset 
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SUPERANNUATION 

FUND PAYG OBLIGATIONS The $100,000 cap is reduced proportionally (or pro-rated) to reflect the 
REQUIREMENTS POST 1 JULY 2017 period where the member receives income from their CDBIS(s) that is subject 

Member is 60 years of age or older or 
to concessional tax treatment. 

under 60 and the beneficiary of a death 
benefit CDBIS where the deceased was 
over age 60 when they died Example 

Since 1 July 2017, funds paying a 
pension/annuity that meets the CDBIS 
definition have been required to comply 
with the PAYG obligations to withhold 
tax from any CDBIS they have paid to 
members in this category. 

As the trustee of a super fund is unable 
to determine whether the individual 
has income from CDBISs paid by other 
providers, funds paying a CDBIS to these 
individuals are required to issue PAYG 
summaries even if no amount of tax has 
been withheld from the CDBIS(s). 

Consequently, these funds must: 

•	 ensure they are registered for 
PAYG withholding 

•	 obtain a tax file number 
declaration from the member 

•	 pay withheld amounts (if any) 
to the ATO 

•	 provide the individual with a PAYG 
pension payment summary (even if 
no amount of tax has been withheld) 

•	 lodge a PAYG withholding payment 
summary with ATO (usually by 14 
August following the end of the 
financial year in which the payment 
was made). 

The members may need to lodge or 
amend their personal income tax return 
if their defined benefit income from all 
of their CDBISs exceeds their DBI cap. 

An individual’s DBI cap for an income 
year is generally calculated by dividing 
the general TBC for that year by 16. 
So, for the 2018/19 financial year, 
the general DBI cap is $100,000 
(i.e. $1.6 million TBC divided by 16). 

An individual’s DBI cap, however, 
may be reduced below $100,000 in 
some circumstances - including when: 

•	 the CDBIS commences part way 
through the year; or 

•	 the member first becomes entitled to 
concessional tax treatment part way 
through a financial year (for example, 
because they turn 60 during the year). 

Reduced DBI cap – part year reduction 

•	 In 2018 19, Bob is receiving a lifetime 
annuity from a taxed source that 
started before 1 July 2017. 

•	 Bob turns 60 on 1 March 2019. 

As Bob first becomes entitled to 
concessional tax treatment on 1 March 
2019 (when he turns 60), Bob’s DBI cap 
for 2018 19 year is pro rated for the 
remaining part of the financial year, 
being calculated as follows: 

122 days (days from 1 March 2019 to 30 June2019)
$100,000 x	  $33,425 

365 

If a member is exceeding their DBI 
cap they may: 

•	 need to include an additional amount 
of their income (that used to be 
tax-free prior to 1 July 2017) in their 
assessable income and/or 

•	 have a reduced tax offset in respect of 
the untaxed element of their income. 

An amount only needs to be included 
in the individual’s assessable income if: 

•	 the sum of all the income they 
received from all their CDBISs 
(including both their tax-free and 
taxed components) exceeds their 
DBI cap, or 

•	 the individual receives a benefit from 
their CDBIS(s) that is comprised of 
an untaxed element. 

It is important to note here that: 

•	 The DBI cap is only relevant for 
individuals in this category in 
receipt of income from a CDBIS 
that is concessionally taxed. It is
 not relevant outside of these 
circumstances as there are no tax 
consequences (ie. no additional 
tax payable) where an individual 
is receiving only non-concessional 
income from their CDBISs. 

•	 Where the CDBIS is payable entirely 
from a taxed source and the sum of 
the tax free component and taxed 
element of the defined benefit income 
exceeds the individual’s DBI cap, only 
50% of the amount that exceeds their 
cap will need to be included in the 
individual’s assessable income (to 
which no tax offset applies) at item 7, 
label M (as indicated below) and taxed 
at their marginal tax rate. 
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SUPERANNUATION 

• John is aged 78 and commences 
a market linked pension in his 
SMSF in 2006. He has no other 
superannuation interest. 

• In 2018 19, John receives a pension 
of $160,000 consisting of $50,000 
tax-free component and $110,000 
taxed element from his market 
linked pension. 

As John’s market linked pension 
started before 1 July 2017, the pension 
qualifies as a CDBIS. 

Because John is aged over 60 and 
held a CDBIS for the whole year, all the 
income he receives from his market 
linked pension during the 2018 19 
year is subject to concessional tax 
treatment. As a result, John’s DBI cap 
for 2018/19 is the full $100,000. 

As John exceeds his DBI cap by 
$60,000 ($160,000 less $100,000), 
he needs to include $30,000 (50% of 
the excess amount) in his assessable 
income for 2018 19 and pay tax at his 
marginal tax rate on this amount. 

Example 

Taxation consequences – Tax free component and taxed element only 
(taxed source benefit) 

• Where a CDBIS is payable from an untaxed source and the individual’s income 
stream has an untaxed element, this component should be reported at item 7, 
label N (as indicated below). 

When the individual receives a benefit 
that is comprised of an untaxed element, 
the 10% tax offset that generally applies 
in relation to any untaxed element of a 
super income stream that is not classified 
as a CDBIS, will be reduced by 10% of the 
excess amount (but not below zero) if 
the sum of all of the components of the 
individual’s CDBIS(s) exceeds their DBI cap 
for the year. 

This means that any excess defined 
benefit income (i.e. above the individual’s 
DBI cap) from an untaxed source will 
not be entitled to the 10% tax offset and 
will therefore be assessable (taxed) at 
the individual’s full marginal tax rate. 
Effectively, if the payment consists entirely 
of an untaxed element, the whole payment 
is assessable, and the 10% tax offset is 
limited to a maximum of $10,000 (this is 
best illustrated in the example below). 

Similar with the PAYG summary 
requirement, as the trustee of a super 

fund has no way of knowing what 
other CDBIS income an individual may 
be receiving from other providers to 
determine whether they exceed their DBI 
cap, they cannot determine what untaxed 
element tax offset eligibility an individual 
may have. As a result, the trustee of 
a super fund is no longer required to 
show the untaxed element tax offset 
on the PAYG payment summary. 

Because of this, the value of the 
untaxed element tax offset on the PAYG 
payment summaries is now displayed as 
nil. This, however, does not mean that 
the individual cannot claim the tax offset 
they are entitled to. They can still claim it, 
but they are now required to self-assess 
their eligibility and calculate their untaxed 
element tax offset entitlement as part 
of lodging their income tax return. Their 
entitlement to this tax offset should be 
included in their tax return at item T2 on 
their tax return (extract as shown below). 

Example 

Taxation consequences – untaxed 
element of a taxable component 
only (untaxed source benefit) 

• In 2018 19, David (aged 68) 
receives a lifetime pension 
from an untaxed fund. 

• David’s lifetime pension is 
comprised entirely of an 
untaxed element. 

• David receives $180,000 
from his lifetime pension 
per annum. 

David’s lifetime pension 
qualifies as a CDBIS as these 
pensions are treated as such 
regardless of when they start. 

Because David is aged over 60 
and held a CDBIS for the whole 
year, all the income he receives 
from his lifetime pension during 
the 2018 19 year is subject to 
concessional tax treatment. 
As a result, David’s DBI cap for 
2018 19 is the full $100,000. 

As David’s pension is 
comprised completely of an 
untaxed element, he needs 
to include the entire amount 
of his pension ($180,000) in 
his assessable income for 
2018 19 (at item 7, label N on 
his tax return). 

Given David’s DBI exceeds his 
DBI cap of $100,000 by $80,000, 
his $18,000 untaxed element 
tax offset (10% of $180,000) is 
reduced by $8,000 (being 10% 
of the $80,000 excess) to 
$10,000 for 2018 19. David 
needs to include the amount 
of $10,000 at item T2 on his 
tax return. 

The pension amount of 
$180,000 will be taxed at David’s 
marginal tax rate less $10,000 
tax offset. 
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SUPERANNUATION 

Note there are certain circumstances 
where the individual’s DBI cap is reduced 
and the calculation of their additional 
assessable income and untaxed element 
tax offset becomes more complex. These 
circumstances are outlined in the ATO’s 
law companion ruling LCR 2016/10 and 
were discussed in great detail in our 
previous articles. 

Member is under 60 years old receiving 
their own CDBIS or in receipt of a death 
benefit CDBIS where the deceased was 
under 60 when they died 

As there have been no changes to the 
taxation treatment of CDBISs paid to 
these individuals, there have been no 
changes to the PAYG obligations for their 
funds from 1 July 2017. 

This in effect means that there have 
been no changes to how the pension 
information is displayed on the PAYG 
pension payment summaries issued by 
the fund trustees. 

Thus, they should continue covering all 
the details of the payment, including the: 

•	 tax-free component 

•	 taxable component (taxed and/or 
untaxed component) 

•	 value of the tax offset that has been 
applied to the taxed element of their 
pension (if applicable), and 

•	 tax withheld (if applicable). 

Individuals should: 

•	 report their total taxable (taxed 
and/or untaxed) and tax withheld 
(if applicable) figures for all their 
CDBISs at item 7 on their tax 
return (extract as shown below). 

•	 add up the taxed element tax 
offset shown on all their payment 
summaries and include the result at 
item T2 on their tax return. 

Trustees are also required to lodge a PAYG withholding payment summary with the
 
ATO by the relevant due date. The ATO uses this PAYG payment summary information to
 
ensure the individual includes the correct income and offset in their income tax return.
	

OTHER IMPORTANT POINTS 

•	 As highlighted above, PAYG 
withholding and reporting obligations 
would now apply to any pension 
and annuity that meets the CDBIS 
definition, regardless of the age of the 
member. This would be the case even 
if no amount of tax has been withheld 
from the CDBIS(s) paid to the member. 

•	 If an individual in receipt of a CDBIS(s) 
is using MyTax to prepare their 
tax return, they have access to an 
integrated tool that prefills all of 
the information provided on their 
payment summaries from all their 
funds and there will be an option 
to calculate, display and save their 
DBI cap as well as the values to be 
reported at each item/label on the tax 
return and their entitlement to the 
tax offset (if applicable). The ATO has 
also developed a stand-alone DBI cap 
tool that can be used at any time to 
determine whether any income from 
their CDBISs needs to be included in 
the individual’s assessable income. 
This tool is available on the ATO 
website (ato.gov.au) and can be found 
by typing QC 55642 in the search box 
on the home page. 

•	 As outlined earlier in the article, 
lifetime pensions that meet the 
standards set out in SIS regulations 
1.06(2) are the only income streams 
that are treated as CDBISs regardless 
of when they start. All the other 
pensions and annuities included in 
the CDBIS definition are only to be 
treated as CDBISs if they are payable 
to an individual just before 1 July 2017 
(ie at the end of 30 June 2017). So, if 
these other pensions/annuities have 
commenced after 1 July 2017, they 
will not be treated as a CDBIS as they 
are outside the definition of a CDBIS. 
Thus, they will not be subject to the 
DBI cap. Because of this, any pension 
payments received from these 
pensions/annuities would continue 
to be taxed under the ordinary rules 
that apply to pension payments paid 
from an income stream that does not 
qualify as a CDBIS. By way of example, 
if a member aged over 60 receives 
a pension payment of $180,000 
consisting of 100% taxed component 
from a market-linked pension that 
started on 1 August 2017 from a taxed 
source, the amount of $180,000 will 

be paid to the member entirely 
tax free. There is no requirement 
to issue PAYG summaries in this 
case or include any part of the 
pension income in the individual’s 
assessable income as this is an 
income paid to a member aged 
over 60 from a pension that is not 
categorised as a CDBIS. 

As a rule of thumb, 
members in receipt 
of pension/annuity 
should contact their 
super provider to 
determine whether 
it is a CDBIS. n 

38  | Outlook 



   
 
 

  

 

  

An inclusive SMSF audit package. 
Tax & Super Australia and Assured Super have teamed up to offer 

members an inclusive and competitive SMSF audit package. 

taxandsuperaustralia.com.au/smsfaudit# 

This member-only package incorporates: 

n A fixed audit fee of $380+GST regardless of fund size 
and complexity – covering disbursements, such as for 
title and company searches, management letters and 
audit contravention reports. 

n A 15-minute free consultation with an expert as an 
introductory bonus. 

n A fast turnaround time of five business days. 

n A compliant third-party audit, all completed in Australia. 

https://www.taxandsuperaustralia.com.au/TSA/Products_Services/Services/SMSF_Audit/TSA/Support/SMSF-Audit-by-Assured-Super.aspx?hkey=a66e68b6-d6cf-44e6-9a64-813a8cbd1453


 

 
 

 
 
 

 
 

 

 
 

 

 
  

 
 

 
 
 

  
  

 

 
 

 
 
 

 
 

 
 
 

 
 

 

 
 

  
 
 

  
 

 

SUPERANNUATION

Scrapping grace period 
boosts DPN lockdown risk 
for SG debt. 
New laws have removed the three-month 
grace period that allowed company directors 
to avoid personal liability for super guarantee 
debt. How can directors ensure they meet 
their obligations and not risk receiving an 
ATO lockdown Director Penalty Notice 
under the new rules? 

By Josh McMullen 

The Treasury Laws Amendment 
(2018 Measures No.4) Bill 2018 received 
royal assent on 1 March 2019. The Bill 
amends the reporting timeframes 
for superannuation guarantee (SG) in 
relation to whether a director penalty 
notice (DPN) is either a lockdown DPN 
or non-lockdown DPN. The new law does 
not alter the rules in respect of PAYGW 
(which is the other amount that directors 
can be held personally liable for under 
the DPN regime) where a three-month 
from the due date rule continues to 
apply (see later). The new law took 
effect from 1 April 2019. 

BACKGROUND 
Before the amendments, company 

directors could be held personally 
liable for unpaid PAYGW or SG amounts 
payable by their company unless 
the amounts were reported within 
three months of the due date. For SG 
purposes, this meant that for the June 
quarter, for example, to avoid a DPN, 
remission action (see below) must be 
taken by 28 October (three-months after 
the 28 July due date). The DPN, which 
formally imposes the penalty, can be 
either a lockdown DPN or, on the other 
hand, a non-lockdown DPN, depending 
on the circumstances as follows: 

1. NON-LOCKDOWN 21-DAY DPN 

PAYGW OR SG Charge is unpaid but 
returns are lodged within three-months 

Where a company fails to pay 
PAYGW or SG Charge but lodges its BAS 
and SG charge statements respectively 
within three months of the due dates, 
the ATO can issue a DPN to the 
company’s directors. 
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SUPERANNUATION

However, personal liability can 
be avoided where remission action 
is taken within 21-days of the date 
of the DPN, namely: 

•	 the PAYGW or SG Charge is paid, or 

•	 a voluntary administrator is 
appointed, or 

•	 the company is placed into 
liquidation under a Creditors 
Voluntary Liquidation. 

2. LOCKDOWN DPN 

PAYGW OR SG Charge unpaid and 
returns not lodged within three-months 

Where a company has failed to pay 
PAYGW and SG Charge and it has also 
failed to lodge its BAS and SG charge 
statement within three months of the 
due dates, the directors are automatically 
personally liable for unpaid PAYG and SG. 
In this circumstance: 

•	 placing the company into liquidation 
or voluntary administration would 
not quash the director’s liability and 
the ATO would be free to issue DPNs 
even after liquidation or voluntary 
administration occurs, and 

PROPOSED EXPANSION OF THE DPN REGIME 
In the May 2018 Federal Budget the Government announced that it intended 

to extend the DPN regime to unpaid GST, luxury car tax, and wine equalisation 
tax (WET) as part of Activity Statements. That is, the scope of the DPN regime 
was to be expanded to allow the ATO to make estimates of an entity’s net 
amount owing in respect of these indirect taxes. 

Legislation in the form of the Treasury Laws Amendment (Combating Illegal 
Pheonixing Activity) Bill 2019 made its way into Parliament in February 2019 
to enact this proposal. However, despite the Senate Standing Committee 
on Economics recommending that it be passed, the legislation lapsed on 11 
April 2019 when Parliament was dissolved for the federal election. Therefore, 
PAYGW and SG remain the only liabilities subject to the DPN regime. 

THE AMENDMENTS 
In respect of the SG charge, the 

amendments remove the three-month 
period before a DPN is locked down, 
and the SG charge cannot be remitted 
if a company is placed into voluntary 
administration or insolvency. Under 
the new rules, the SG charge amounts 
must be reported by their due date. 
This change is restricted to the SG charge 
and does not impact the PAYGW liability. 

Example 

The new law means that a director 
penalty cannot be remitted if a company 
is placed into voluntary administration 
or insolvency where the company has an 
obligation to pay the SG charge and the 
company has not reported the SG charge 
liability to the ATO on or before the due 
date (which is one-month and 28 days 
after the original SG amount is due). 

•	 because there are no lodgements, the 
ATO can estimate a company’s PAYGW 
and SG charge liability and issue DPNs 
on the basis of these estimates. 

Therefore, under a lockdown DPN, 
the previous remission options are not 
available, and the amount outstanding 
becomes a debt of the directors. 

As above, it’s important to note that 
where amounts relating to PAYGW or SG 
charge are at least reported (even if not 
paid) within three months of the due date 
(either via the lodgement of an activity 
statement or an SG charge statement 
respectively), the directors can avoid liability 
by taking one of the above remission 
actions within the 21-day DPN period. 

Ken is the director of a company, 
Nordo Pty Ltd. 

Nordo fails to pay superannuation 
contributions for its employees for 
the quarter ended 30 June 2019. The 
company also fails to lodge the SG 
charge statement and fails to pay the 
SG Charge by the due date, being 28 
August 2019. 

Nordo subsequently lodges the SG 
charge statement on 30 September 
2019, and on 15 October 2019, Nordo is 
placed into voluntary administration. 

As a director, Ken has failed to 
ensure that his company meets its 
obligations in respect of the SG charge 
within the required timeframes. On 
30 October 2019, the Commissioner 
issues Ken with a DPN for the 
outstanding SG charge liability. 

Under the old law, Ken would not 

have been liable for the DPN amount 
as the SG charge statement lodgement 
and the voluntary administration 
occurred within the three month 
period of the due date of the SG charge 
statement (within three months of 28 
August 2019). 

Under the new law, however, the 
DPN issued to Ken is not capable 
of being remitted, despite the 
company being placed into voluntary 
administration. This is because this 
was done more than one month and 
28 days after the end of the relevant 
quarter for payment of SG charge 
and for the company to lodge the SG 
charge statement. To avoid personal 
liability for the SG charge under the 
DPN, Ken would had to have appointed 
a voluntary administrator on or before 
27 August 2019. 
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SUPERANNUATION

LIABLE? SEEK RELIEF “ 
The elimination of 
the three-month 
time period 
shortens the 
timeframe so that 
director penalties 
are ‘locked down’ 
earlier and cannot 
be remitted 
after the due date 
provided that a SG 
charge statement 
has not been 
lodged on or before 
its due date.” 

This is one month and 28 days 
after the end of the quarter. Prior to 
these amendments, directors would 
ordinarily have four months and 28 
days from the end of the quarter to 
place their company into voluntary 
administration or insolvency before 
lock down of the director penalties 
would occur. The amendments 
ensure the timing of the lock down 
rule mirrors the timing of the 
obligations which the company and 
the director have to ensure that 
their SG charge liabilities are met. 

If a client is liable to pay and has indeed paid an amount under the DPN 
provisions, the Tax Administration Act provides a right of indemnity that allows 
the director who paid the DPN to then recover the amounts paid against their 
company and any other director that was equally liable. This can come in handy 
where there is a dispute between the directors over who was responsible for 
the original non-payment and only some of the directors end up paying the 
amount owing under the DPN and wish to recover those amounts from either 
the company or other non-paying directors. 

The issue of indemnity and recoupment is relevant because if a company has 
multiple directors, the ATO will typically target recovery action at the director 
or directors that it considers to have the best ability to pay. This can be gleaned 
by the ATO from past individual tax returns, for example. 

Take-home messages going forward 

The amendments apply in relation to New directors have 30 days (starting 
SG charge liabilities that first become on the day of their appointment) before 
payable on or after 1 July 2018, they become liable to DPNs equal to all 
irrespective of whether the underlying of the company’s currently outstanding 
liability arose before or after that date. PAYGW liabilities, and all of the unpaid 

SG liabilities from 1 April 1992 onwards. 

The amendments significantly reduce 
the timeframe of where a DPN becomes SG compliance is a current focus for the 
locked down for the SG charge liabilities. ATO, and clients should ensure that they 
Even if the amount is unpaid, clients pay in full and on time moving forward. 
should ensure amounts are at least Super funds are now reporting to the 
reported within one month and 28 days ATO more regularly (at least monthly). 
of when the initial SG was due. Therefore, SG non-compliance is likely to 

be detected. Further, the Commissioner 
now has new powers to direct an 

Director clients need to keep their employer to pay an SG liability or an 
address details up-to-date with ASIC as	 estimate of that liability. Employers 
this will typically be where a DPN is sent.	 who fail to comply with the direction 

by the due date risk a monetary penalty 
(up to $10,500) and/or jail time of 
up to 12 months. nBefore becoming a company director, 

clients should do due diligence and ensure 
SG, and PAYGW payments and lodgements 
are up-to-date. DPNs can be issued to 
directors in relation to liabilities/debts that 
arose prior to their appointment. 
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MEMBER PROFILE

Just what the doctor ordered
 
Growing her business with two young children 
proved to Mary Ma that flexibility and efficiency 
is key – for both her staff and her clients. 

“ 

Member Profile 

It’s all fine as long as 
the work’s done on time.” 

MARY MA 

By Steve Burnham 

Building a client base while on 
maternity leave with her second child 
meant that Melbourne-based tax agent 
Mary Ma often had to find eight hours 
throughout the day — or night — to focus 
on this work. “I’d squeeze in time for this 
when I could, but that might be 5am, and 
at times I’d also have to be up at 8am. 
It was hard to keep up that sort of effort, 
but once the children went to child care, 
things got a little easier.” 

Mary started her career working for 
second-tier firms after graduating in 
Applied Commerce from the University 
of Melbourne. She then completed 
her CPA while gaining the required 
qualifications to register as a tax agent. 

After a few years of solid experience 
at manager positions where she dealt 
with doctors, dentists, specialists and 
other entrepreneurs in various sectors 
of the healthcare industry, Mary decided 
to launch her own business, Interactive 
Financial Solutions, in Melbourne’s south 
eastern suburbs. Starting with her own 
family GP, the firm’s client base grew 
steadily and organically through 
word-of-mouth referrals. 

Today the firm has five staff, who 
benefit from having a boss who knows 
from experience the value of flexibility. 
“I’m all about accepting people’s 
situations, and I really like and appreciate 
the way people can juggle tasks,” she 
says, adding that she admits to having 
a preference for female staff, who she 
has found to be more focused and 
accountable. “Our systems are on the 
cloud, which makes it all do-able — 
there’s no need to be in an office if, say, 
they have to look after their children on 
some occasions,” she says. “It’s all fine 
as long as the work’s done on time.” 

The name of the business, Interactive 
Financial Solutions, reflects the roles 
Mary and her team play in her clients’ 
circumstances. “I’m not just their 
accountant, crunching the numbers, 
but an adviser to help clients grow their 
business. In fact I went to the RACGP 
Practice Owners National Conference in 
Sydney to get ideas for my clients on how 
best to organise their own practices,” she 
says. “I know from experience that clients 
really appreciate when an accountant 
truly understands what they are going 
through every day.” 

Mary has found that the financial 
situation for a lot of doctors isn’t as good 
as many would assume. “There are a 
lot of ways to lose money,” she says. 
“Say when a patient sees a specialist, 
and hands over their health insurance 
details — you’d be surprised how often 
the billing path is not followed, and does 
not end up with money going into the 
doctor’s account.” This is where Mary 
and her team can step in to set up 
efficient billing platforms. 

Even for such seemingly 
straightforward services for a medical 
clinic, like telecommunications, having 
the right practice management 
and development advice can make 
a difference. “Not having optimal 
telephone, internet and computer 
networks and so on set up the right way 
can cost thousands of dollars,” she says. 

“While a medical practitioner may be 
brilliant in their field, running a business 
is another thing — this is where I find a 
good number of medical practitioners 
really need help and guidance.” n 
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LEGAL CORNER

Legal Corner: 
A matter of trusts. 

Unit and discretionary 
trusts are a popular 
option to hold shares in, 
and there are pros and 
cons for both. 

By Christine Lau 
Principal at Lau Legal Consulting 

Consider this situation. Peter and 
Jenny co-own a catering business and, 
after doing their research, decide 
that a company structure is the most 
appropriate trading vehicle for them. 
They start the process of incorporating a 
company called PJ Pty Ltd (“PJ”). 

However, they want advice on 
establishing a trust to hold their shares 
in PJ. They want to know if a unit or 
discretionary trust is the best place to 
put their share in the company. 

UNIT V DISCRETIONARY TRUSTS 

Unit trusts 

The main characteristics of a unit 
trust are: 

•	 All unitholders have a fixed interest 
in the trust with fixed entitlements 
to distributions from the trust. 

•	 Trustees can stream different forms 
of income to different unit holders. 
For instance, franked dividends 
can be distributed to the unitholder 
with franking credits (noting that 
the distribution must represent the 
unit holder’s proportional interest 
in the trust). 

•	 There is flexibility to build in trustee 
powers into the trust deed to allow 
the trustee to issue new units in the 
trust, to redeem issued units and to 
register transfers and other changes 
in units ownership. 

•	 Profits generated from the trust 
must be distributed (to avoid 
maximum marginal tax rates) to the 
unitholders and taxed in their hands. 

•	 Having a corporate trustee will 
provide limited liability protection 
to the trustee. 

•	 The 50% CGT discount at trustee 
and beneficiary level. 

•	 This structure suits joint venture 
arrangements whereby each joint 
venture can manage their tax 
planning with respect to their 
distributions from the unit trust. 

DISCRETIONARY TRUSTS 
The main characteristics of a 

discretionary trust are: 

•	 Beneficiaries do not have a distinct 
interest in the trust assets, rather 
their entitlements are subject to the 
trustee’s discretion. 

•	 There is flexibility in the way different 
types of income can be streamed to 
the most tax effective individual. 

44 Outlook 



 

  
 

 

   

  
 

   
 

  
  

   
  

   

 
  

 
 

 
 

  
  

  

  
  

  
 

  

  

  
  

 
 
 

 
 

  
 

 
 
 

 
 

 
 

 
 
 

 

 
 
 

 
 
 
 

 
 

 
 

 
 

  
 

 
 

 
  
 

|   

LEGAL CORNER 

•	 This is not useful as an arm’s length 
arrangement between unrelated 
parties and hence discretionary trusts 
are usually utilised for holding assets 
for the benefit of family members. 

•	 Tax losses are trapped within 
the trust. 

•	 Changes to the pool of beneficiaries 
may trigger a resettlement and have 
CGT and duty implications. 

•	 Land held in discretionary 
trusts are subject to land tax even 
though it is used as the principal 
place of residence for one or more 
of the beneficiaries. 

•	 Having a corporate trustee will 
provide limited liability protection 
to the trustee. 

•	 The 50% CGT discount at 
trustee and beneficiary level. 

CONSIDERING A TRADING 
STRUCTURE BETWEEN 
BUSINESS PARTNERS 

Unit trusts are often preferable due 
to the ease of admittance of new and 
exit of existing partners. Also, the fixed 
entitlements of each partner provides 
more certainty for stakeholders. 

Due to the additional costs of 
setting up and the administration 
of unit trusts, these are usually used, 

as mentioned above, in joint venture 
type arrangements. Where assets held 
in the trust have potential to increase 
in capital value, the benefit of CGT 
discount may also have a bearing as 
to the choice of the trading structure. 

WHEN DO DISCRETIONARY 
TRUSTS COME IN? 

These can be set up to hold interests 
in trading entities and, for instance, 
in the scenario of Paul and Jenny where: 

Paul is a single parent with grown up 
dependent children at university and 
elderly parents working with him full 
time at the catering business. 

Jenny is married to a medical 
practitioner, runs a consultancy business 
and has children under 18 years of age. 

SUGGESTED WAY FORWARD 
Based on the above family situations, 

it is probably only worthwhile to consider 
having a discretionary family trust for 
Paul to hold his shares in PJ because 
he has more opportunities to stream 
income to his adult children and parents. 
Profits distributed to him from the 
business will go into the trust with the 
trustee empowered to make discretions 
in each financial period as to how income 
within the trust is to be distributed. His 
beneficiaries are all adults and they are 
therefore each entitled to an income tax-
free threshold of $18,200.00 (2018-2019). 

For Jenny, the opportunity to stream 
income is a lot more limited as her 
spouse is a high income earner (so 
any income distributed to him will be 
taxed at his highest marginal tax rate) 
and her children are underage and so 
distributions to them will again attract 
the highest marginal tax rate. 

KEY TAKEAWAYS 
While most business clients seek 

specific advice from accountants, 
such as setting up a company to 
operate a business, it is important 
to take the time to understand their 
individual circumstances as well. 
You can then flag issues that they 
need to take into account when
 
structuring their own family
 
arrangements/individual tax 

circumstances and provide 

a comprehensive suite of advice
 
and services which your clients 

will appreciate.
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Explainer. 

Need a complex tax topic broken down into 
something straightforward for your clients to read? 
Tax & Super’s Explainer can help. 

THE CAPITAL GAINS TAX 
(CGT) EXEMPTION FOR 
INHERITED HOMES 

Inheriting a home or a legal interest 
in one could be the largest windfall gain 
that many Australians ever experience. 

There are provisions in the tax law that 
mean a taxpayer does not have to pay 
capital gains tax (CGT) when they sell a 
house, flat, unit or other dwelling that 
they have inherited. CGT is the tax paid 
on the profit from the sale of property 
or an investment. 

INHERITING A PROPERTY 
From a tax law perspective, when 

someone dies a capital gain or loss 
does not apply when a property passes: 

•	 to the deceased person’s beneficiary 

•	 to the deceased person’s executor 
or other legal personal representative 
(LPR), or 

•	 from the deceased’s LPR to a 
beneficiary. 

SELLING AN INHERITED PROPERTY 
While generally no CGT applies when 

assets are distributed to beneficiaries, 
there may be CGT implications when 
the executor or beneficiary sells the 
inherited asset to a third party. 

There are different factors that influence 
whether CGT will apply, including 
whether the asset was a pre-CGT asset or 
not. Assets acquired before 20 September 
1985 (when CGT was introduced) are 
considered pre-CGT assets. 

For the most part, if the beneficiary 
sells a dwelling within two years of the 
deceased’s death, then CGT does not 
apply. (See “The two-year rule” below) 

POST-CGT ASSETS 
For dwellings acquired after 

19 September 1985 to be exempt 
from CGT, the beneficiary must 
generally satisfy that the dwelling: 

•	 was the deceased’s main residence 
at the time or just before their death 

•	 was not used to produce assessable 
income at the time of death, and 

•	 is sold within two years of the 
deceased’s death. (See “The two-year 
rule” below) 

Note that there can be exceptions 
regarding whether the dwelling was 
a main residence before death. 
This includes where the owner, say, 
was in a nursing home before their 
death and the main residence was 
rented out.  (This is known as the 
“absence concession”). 

THE TWO-YEAR RULE 
When assessing this two-year period, 

where the property is sold under 
contract, the settlement (rather than 
exchange of the contract) must occur 
within two years of the date of death. 

Note that there are some 
circumstances that an extension to 
the two-year rule may be granted. 

These include (but are not limited to): 

•	 if the ownership of a dwelling or a will 
is challenged 

•	 the complexities of estate delay the 
completion of its administration 

•	 a trustee or beneficiary is unable to 
attend to the deceased estate due 
to unforeseen or serious personal 
circumstances, and 

•	 the settlement of a contract of sale 
over the dwelling is unexpectedly 
delayed or falls through due to 
circumstances outside the beneficiary 
or trustee’s control. 

Further, if the deceased has given 
someone, such as a spouse or family 
member, a lifetime right to reside in the 
property, then the beneficiary may be 
exempt from the two-year rule. There 
are other circumstances where a gain 
can be exempt and the two-year rule 
has not been satisfied. 

PARTIAL EXEMPTION 
Note, if the two-year deadline is not 

met, it doesn’t necessarily mean that 
the entire capital gain on the property 
will be subject to CGT. It may be that 
only part of the gain is subject to CGT, 
and this amount may not be significant. 

Each case needs to be dealt with 
on an individual basis and discussed 
with a tax professional. 
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EXPLAINER 

START
 

Was the dwelling, from the 
deceased’s death until your 

ownership interest ended the 
main residence of the spouse 
of the deceased immediately 
before death. (This does not 
include a spouse who was 

living permanently separately 
and apart from the deceased) 

N Y 

Y 

N 

N 

N 

Y 

Y 

Did your ownership interest 
end (i.e. settlement) within two 
years of the deceased’s death, 

or within a longer period 
allowed by the Commissioner? 

Did the deceased 
acquire the 

property after 
19 September 1985? 

Was the dwelling being 
used for the purpose of 
producing assessable 
income at the date of 

death? [See note] 

Did your ownership 
interest end within two 
years of the deceased’s 

death, or within a longer 
period allowed by the 

Commissioner? 

Capital gain or loss on 
disposal is disregarded. 

Capital gain or loss on 
disposal is not disregarded. 

Now consider the partial 
exemption for deceased 

estate dwellings if the 
dwelling was the deceased’s 

main residence. 

Was the dwelling, from the 
deceased’s death until your 
ownership interest ended 
the main residence of an 

individual who had a right to 
occupy the dwelling under 

the deceased’s will? 

Was the sale brought about 
by an individual to whom the 

ownership interest passed 
as a beneficiary? 

Was the dwelling, from the 
deceased’s death until the 

individual’s interest ends, the 
main residence of the individual? 

Capital gain or loss on 
disposal is disregarded. 

Y 

Y 

Y 

N 

N 

N Y 

Note: In some cases the use 
of the dwelling to produce 
assessable income can 
be ignored. 

This flowchart does not 
apply to a dwelling that was 
inherited prior to 21 August 
1996.  It also does not apply 
where the deceased died 
before 20 September 1985. n 

N 

Was the dwelling the 
main residence of the 
deceased just before 
the deceased’s death? 

N 

YES Y 

Y 

N
 NO 
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OPINION

Why value pricing isn’t 
for chickens. 
It’s not always the easier option, but value 
pricing is worth it. 

By Rhondalynn Korolak 

One of the biggest mistakes 
accountants and bookkeepers make 
when making the shift from hourly rates 
to value pricing, is failing to adjust their 
approach and mindset. Unsurprisingly, 
this is exactly why so many end up with a 
fixed fee approach (which is really just a 
derivative of cost-plus pricing). And while 
fixed fee pricing is superior in many ways 
to hourly rates, it still falls very short 
of the ultimate model — which is value 
pricing. Here’s why. 

When you price your services by the 
hour, you must by definition approach 
your customer with your service and 
cost structure front and centre in your 
mind. Your client’s needs and values 
don’t factor into your price. Price alone 
is determining what you need to charge 
to earn a decent return. This approach 
hurts you because your client associates 
every hour you work for them with pain 
(i.e. The clock is ticking…) and you are 
often left feeling undervalued for what 
you do. 

Unfortunately, fixed fees also don’t 
take client value into account. Essentially, 
the pricing is still driven by determining 
what it will cost you to deliver certain 
services, and then the mark up needed 
to produce a profit. 

Value pricing inverts the continuum 
completely so as to prioritise the 
economic truth that your client is the 
ultimate judge of value. 

Your accounting services do not 
magically become more valuable 
because you have applied a mark-up to 
the costs involved so that you can make a 
profit. A firm committed to value pricing 
would never ask, “What price do we need 
to cover our costs and earn a profit?” 
However, they might ask, “What costs can 
we afford to incur given the price we are 
able to secure from this particular client, 
and still generate decent cash flow?” 

Can you see the difference in these 
two perspectives? 

This is a really crucial distinction to 
make for another reason. Most of you 
will already have a pretty good handle 
on your costs to complete certain tasks, 
the hours spent by team members, 
effort expended, efficiencies, risks 
and other inputs. However, how much 
information do you measure and 
monitor relating to the value you 
actually create for your clients? 

It’s a confronting question. 
The truth is, clients are only willing to 

invest in solutions that solve pain points 
— the things that keep them up at night. 

That is why you must price the client and 
not the service. It all comes down to their 
pain points and their willingness to pay. 

And that is why pricing the value 
ain’t for chickens because it means you 
need to dig in and find out what’s really 
troubling your clients. Some of this stuff 
can relate to personal challenges and 
emotional pain — areas that are not 
always a comfortable space for those 
who prefer to deal with numbers. 

For instance, if a client comes to you for 
a corporate tax return, it’s too easy to 
just give them a price (hourly or fixed) off 
the top of your head. Unfortunately, that 
tax return is not a differentiated product. 
The client doesn’t see or perceive great 
economic value in the preparation of it 
because it is simply something that they 
need to do to comply with the tax regime. 

It doesn’t put more money in their 
bank account, improve their business 
efficiencies, or help them to grow in 
any way. In addition, they find it hard to 
distinguish between what you do and 
what the firm down the street does. So 
they use price as the main differentiator. 
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OPINION

“
 
Value pricing ain’t for chickens because it 
means you need to dig in and find out what’s 
really troubling your clients. This could 
include personal challenges and emotional 
pain —not always a comfortable space for 
those who prefer to deal with numbers.” 

To price the value of the engagement, 
you must change your approach and 
discover what the deal breakers are. 
What specific pain points, such as 
turnaround time, collation of data, 
risk of audit etc. can you uncover and 
then use to create more economic 
value. Ask better questions, and you 
can turn every compliance task into a 
meaningful and valuable engagement 
that commands a premium price. 

In most cases, the value price will 
always be higher than hourly, fixed, 
or cost-based price because the value 
price is predicated on a bespoke solution 
that cures key pain points and is higher 
in both actual and perceived value to 
your client. 

Rhondalynn Korolak qualified as a lawyer 
and chartered accountant in Canada. 
After moving to Australia, she began 
working with accountants to help them 
make the shift to value pricing. Her latest 
book, Pricing Value, was published 
in March. n 
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EVENTS 

Convenient & affordable CPD.
 
Events  | July - September 2019 

COMPLIANCE ISSUES FOR PROPERTY DEVELOPERS WEBINAR 

16 July: 11am-12pm | CPD: 1 hour | Members $99; Non-members $119 

•	 The Commissioner is always looking over the shoulder of property developers to make sure they are 
complying with their tax obligations. This webinar covers issues including: Is the agreement to develop 
and sell a mere realisation or a disposal either in the course of a business or as part of a profit making 
undertaking or plan? Capital vs revenue characterisation; property development agreements; timing of 
return of income and deductions; land banking entities with associated development entities, and more. 

PERTH TAX UPDATE SESSION 3: SEMINAR 

12 August: 2-6pm | CPD: 4 hours | Members $321; Non-members $385 | Ibis Perth, 334 Murray Street Perth 

•	 Practical implications of developments in key areas and how they will impact you and your clients. 
Special topic for this session is Property Development and GST: Identifying when a property development 
constitutes an enterprise; GST implications for the enterprise; when a change of intention in relation 
to a property development has GST consequences and the new GST withholding rules and property 
development. Attendees receive comprehensive indexed notes outlining new income tax legislation, 
tax rulings and cases and special income tax issues. 

DISPUTE MINIMISING TIPS WEBINAR 

13 August: 11am -12.30pm | CPD: 1.5 hours | Members $129; Non-members $155 

•	 A key aspect of estate and succession planning is dispute prevention, therefore individuals should deal 
with any risks and issues during their lifetime. This webinar covers key issues in individuals’ estate 
planning, for example risks of elder abuse, disputes between beneficiaries and other influences; and 
tax-effective options to minimise disputes, factoring in different ownership structures such as companies, 
trusts and self-managed superannuation funds. A case study will be used to highlight these points. 

STRUCTURES TO BUILD FAMILY WEALTH ACROSS GENERATIONS WORKSHOP 

15 August: 10am -12.00pm | CPD: 2 hours | Members $180; Non-members $235 

•	 This workshop focusses on the importance of considering all structures in the estate and succession plan 
and how to minimise tax on the passing of wealth to the next generation. It will equip tax advisors with the 
necessary tools and encourage questions to ask clients when dealing with estate and succession planning. 
It will also encourage tax advisors to be proactive and work effectively with estate planning solicitors in the 
process. A case study will be used to highlight these points. 
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EVENTS 

TAX AND DECEASED ESTATES WEBINAR 

27 August: 11am -12.30pm | CPD: 1.5 hours 
Members $129; Non-members $155 

•	 Australia has an idiosyncratic tax régime for deceased 
estates, with a combination of pitfalls and concessions 
for executors and administrators to consider. This webinar 
focuses on taxation issues during the phases of deceased 
estate administration. 
Topics covered include: The estate administration process; 
income tax and deceased estates; CGT and deceased 
estates, and life interests and testamentary trusts. 

CLAIMING HOME OFFICE EXPENSES 
THREE AREAS OF CONCERN WEBINAR 

10 September: 11am-12pm | CPD: 1 hour 
Members $99; Non-members $119 

•	 Last year, 6.7 million taxpayers claimed a record $7.9 billion in 
deductions for ‘other work-related expenses’ which includes 
expenses related to working from home. This worries the 
Commissioner… This webinar will look at the main sources of 
these errors and questionable claims: Removing negative gearing 
deductions that can be applied against PAYGW income on all 
assets except new residential property; telephone and internet 
costs; apportioning of expenses, and occupancy cost claims. 

2019 SUPERANNUATION QUARTERLY 
UPDATE SESSION 3: WEBINAR 

19 September: 11am-12pm | CPD: 1 hour 
Members $99; Non-members $119 

•	 Updates of major developments in the superannuation 
industry from June - September 2019. Covering key regulator 
developments curated over the preceding three months, with 
practical insights to help you understand how changes to tax 
law will affect you and your clients, this webinar you can make 
practical decisions about the direction of your practice. n 

FUTURE LOADING...
 

taxandsuperaustralia.com.au/events# 
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